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Introduction 


On June 25, 2013, the Supreme Court invalidated the geographic-coverage formula of the 1965 
Voting Rights Act, which effectively abrograted the preelearance requirement of Seetion 5.^ Under 
that provision, most states of the former Confederacy had been required to “preclear” changes to their 
voting laws and practices with a federal court in Washington, D.C., or with the Department of Justiee, 
to ensure those changes did not deny or abridge the right to vote on account of race.^ Announcing that 
“history did not end in 1965” and that “our eountry has ehanged,”"^ Chief Justiee Roberts, writing for 
the eonservative majority of the Court, ruled that Section 5 could no longer be constitutionally 
justified on the basis of an outdated geographic-eoverage formula. 

Texas Republieans apparently did not receive Roberts’ memo announcing how much “our 
country has changed.” Just hours after the deeision, Texas implemented a law, enaeted two years 
earlier but blocked by preclearance, that required a government-issued photo identification to vote.^ 
The list of approved forms of identification included those more commonly possessed by Republican¬ 
leaning voters, sueh as a eoncealed-carry permit, but not those more commonly possessed by 
Demoeratic-leaning voters, such as college identification cards.^ The most common form of 
government photo identifieation is a drivers’ license, but hundreds of thousands of registered Texas 
voters did not possess one, ineluding disproportionate numbers of African-Americans and Latino 
Americans.^ Moreover, nearly a third of the state’s counties, including some populated mostly with 
persons of color, do not have motor-vehicle offices. 

Moreover, the Texas law did not require identifieation to submit an absentee ballot, which 
Republicans used in disproportionate numbers, even though absentee-ballot fraud is mueh more 
prevalent than voter-impersonation fraud.* Indeed, the state attorney general’s investigation of voter 
fraud had failed to reveal a single instance of voter-impersonation fraud. ^ Of the 120 Republiean 
legislators who enacted the bill, all but six were white. The Demoeratie caueus that opposed it 
included eleven Caueasians, seventeen African Americans, thirty-two Latinos, and two Asian- 


^See Shelby County v. Holder, 570 U.S. 529, 557 (2013) 

^See id. at 537. 

"^See Shelby County, 570 U.S. at 532, 544, 557. 

^ See Carol Anderson, One Person, No Vote: How Voter Suppression Is Destroying Our 
Democracy 69 (2019). 

^See id .; Ari Berman, Give Us the Ballot: The Modern Struggle for Voting Rights in 
America 257 (2015). 

^Berman, 308-09. 

*Berman, at 68. 

^Id. 

See id. at 257. 



Americans. Republican governor Rick Perry signed the bill, declaring “[t]his is what democracy is 
really all about. 

North Carolina Republicans apparently had not received Roberts’ memo either. Seven weeks 
after Shelby County, they enacted a law imposing a strict voter-identification requirement, which 
rejected public-university student identification cards, out-of-state drivers’ licenses, and public- 
employee identification cards. The legislature had not previously considered a voter-identification 
requirement necessary, but blacks had turned out at higher rates than whites in 2008 and 2012, with 
Barack Obama on the ballot, and Latino and college-student turnout had also increased significantly. 
The new law also shortened the early-voting period, ended same-day voter registration, eliminated 
provisional ballots for those turning up at the wrong precinct on Election Day, terminated pre¬ 
registration for 16- and 17-year-olds, and rescinded the automatic restoration of voting rights for 
felons upon completion of their criminal sentences.'^ 

In framing the bill. Republican legislators, according to a subsequent court finding, “targeted 
African Americans with almost surgical precision.”For example, African Americans were twice as 
likely as whites to use early voting, same-day registration, and provisional ballots. During the 
litigation challenging the law, one federal judge asked the state’s lawyers, “Why doesn’t North 
Carolina want people to vote”?^^ The Obama Administration’s Justice Department would never have 
precleared such a measure.'^ As a result of the new law. North Carolina voters encountered many 
problems at the polls in 2014. For example, eliminating the first week of early voting, which nearly 
200,000 people had used in 2012, translated into longer lines on Election Day, especially in heavily 
Democratic urban precincts, where waiting times reached as long as three hours.In the Senate race. 
Republican Thom Tillis, who as speaker of the state house of representatives had overseen the law’s 
passage, defeated incumbent Democrat Kay Hagan by 48,000 votes.Democracy North Carolina 
estimated that the law had prevented 30,000 to 50,000 people from voting. 

Reverend William J. Barber, one of the leaders of the Moral Mondays movement spawned in 
protest against the law, declared that the law “shows the nation what these extreme right-wingers, 
especially in the South, are willing to do to suppress the vote without having to go through 


"Id. 

"Id. at 259. 

id. at 288, 294. 

See id. at 291. 

^^See id. at 286, 295. 

'^N.C. State Conference of NAACP v. McCrory, 831 F.3d 204, 214 (4th Cir. 2016). 
"S'ee Anderson at 68. 

"S'ee Berman, at 306. 

" See Berman at 294. 

20See id. at 312-13. 

^'See id. 

" Id. at ??. 



preclearance.Barber did not exaggerate. Although the North Carolina law was among the most 
extreme, Republican legislatures throughout the nation enacted similar measures to reduce voter 
registration and turnout to preserve Republican political power in the face of unfavorable demographic 
changes.Such laws have led Freedom House, which researches and advocates for democracy 
around the world, to lower the United States, on the organization’s scale of 0 to 100 measuring 
political rights and civil liberties, from 94 in 2010 to 86 in 2017—a sharper decline than that of any 
other major western democracy. 

Since 2017, the Republican assault on voting rights has been supplemented by President 
Donald J. Trump’s attack on the basic norms and institutions of democracy at the national level. 

Trump attacks the press as “the enemy of the people”; assails federal judges who invalidate his 
administration’s policies or incarcerate his former political associates; politicizes law enforcement, 
intelligence, and the rest of the federal government; uses the presidency for personal gain; slyly 
encourages violence; makes racist statements and enacts racist policies; systematically lies; erodes 
government transparency; expresses admiration for foreign autocrats; and delegitimizes elections and 
the political opposition. 

Nearly thirty years ago, political scientist Francis Fukuyama reflected on a wave of 
democratization that had swept the world beginning in the 1970s and concluded that liberal democracy 
had become inevitable—the logical endpoint in the evolutionary trajectory of the modern state. Over 
roughly the last fifteen years, however. Freedom House has recorded erosion in levels of freedom in 
once-strong democracies such as Brazil, Hungary, India, the Philippines, Poland, Turkey.^^ 
Governments in these countries have shut down independent media, assailed and incarcerated 
independent journalists, packed courts and bureaucracies with their supporters, dismantled 
independent institutions of civil society, and vilified racial and religious minorities to distract attention 
from problems they cannot solve. 


^^Berman, 287, 313. 

^^Seeid. at 260, 311. 

^^See Ishaan Tharoor, Democracy Is in Decline Around the World — and Trump Is Part of the 
Problem, Wash. Post (Mar. 5, 2020); ichael J. Abramowitz, Freedom House, Freedom in the 
World 2018, at 3 (2018); Larry Diamond, III Winds: Saving Democracy from Russian Rage, 
Chinese Ambition, AND American Complacency 103 (2019). 

See infra_. 

Fukuyama, “The End of History,” 16 National Interest 3-18 (summer 1989). See Diamond, III 
Winds, 48; Scheppele, “Autocratic Legalism,” ??; Mounk, People versus Democracy, 3-4. 

Sarah Repucci, Freedom House, Freedom in the World 2020: A Leaderless Struggle for 
Democracy 1,2,11,14,22 (2020); Scheppele, 547. 

^'^See Arch Puddington, Breaking Down Democracy: Goals, Strategies, and Methods of Modern 
Authoritarians, Lreedom House (2017). 



Most Americans cannot imagine the erosion of their own democracy. The United States has 
the longest still-operative constitution in the world, a strong middle class, high levels of wealth and 
education, and deeply entrenched democratic institutions and mores.Yet the United States is not 
immune from world trends of declining democratization.^^ In addition to the developments already 
noted, research shows that younger Americans are much less committed to democracy than their 
elders. Among Americans bom in the 1980s, only 29 percent believe that living in a democracy is 
essential, as compared with 70 percent of those born in the 1930s.^^ 

This Foreword examines the recent degradation of American democracy, seeks explanations 
for it, and canvasses the Supreme Court’s contribution to it. Section lA examines the “autocrats’ 
playbook” to establish a baseline against which to evaluate recent American developments. Part IB 
considers President Tmmp’s authoritarian bent. Part IC describes the measures that Republicans have 
enacted in states to entrench themselves in power, including partisan gerrymandering, voter 
identification laws, purges of the voter rolls, measures to suppress the youth vote, circumvention of 
inconvenient voter initiatives, and even the delay and cancellation of elections. Part ID considers 
Republicans’ complicity with Tmmp, which has escalated over the course of his presidency, to the 
point that they mostly will not criticize him for obstmcting the investigation into Russian interference 
with the 2016 presidential election, pressuring the president of Ukraine to dig up dirt on Joe Biden, 
politicizing law enforcement and intelligence, or catastrophically mishandling the federal 
government’s response to the coronavims pandemic. 

Part II offers explanations for the nation’s current political predicament. Groups that fear 
becoming perpetual political losers may abandon their commitment to democracy, just as white 
southerners did in the antebellum period. Part IIA, “The Disappearing White Majority,” examines the 
role of demographic change, immigration, and increasing racial resentment in growing disaffection 
with democracy. Part IIB, “The Disappearing Christian Majority,” describes how the gradual collapse 
of the idea of the American “Christian nation” has contributed to such disaffection. Part IIC, “The 
Rise of the Neo-Ayn Randians,” considers how radical libertarians, never enthusiastic about 
democracy because of the threat it posed to property rights, gradually gained ideological and political 
influence since the 1960s and came to dominate the Republican Party. Part IID, “Economic 
Inequality,” explores how working-class Americans, whose economic position stopped improving 
about forty years ago, have become disaffected with a democratic political system that no longer 
works for them. Part HE explains how these other developments, refracted through American political 
and media ecosystems, have produced a politics of asymmetric polarization, hardball, and negative 
partisanship, which created a Republican Party no longer strongly committed to democracy and 
prepared to defend at all costs a president with a strong authoritarian bent. 


^^See Mounk, 24-25. 

^'See Eevitsky & Ziblatt, at 1. 

See Diamond, at 289; Mounk, at 44; Huq & Ginsburg, 100, 120. 
^^Mounk, 105. 



Part III examines the Supreme Court’s eontributions to the degradation of American 
democracy. As already noted, in 2013, the Court’s conservatives abrogated the preclearance provision 
of the Voting Rights Act, enabling Republican governments in the South to enact voting restrictions 
enabling the party to maintain political power in rapidly diversifying states such as Florida, Georgia, 
North Carolina, and Texas. The Court’s Republican Justices have also upheld stringent voter- 
identification laws and purges of the voter rolls, both of which purport to address the largely non¬ 
existent problem of voter fraud, while disfranchising Democratic-leaning constituencies, such as 
persons of color, the poor, and the young. Most recently, the conservative Justices have declined to 
intervene against partisan gerrymandering, which has mostly bene fitted Republicans in recent years. 

The Court’s campaign finance decisions, dating back to 1976 but becoming increasingly 
extreme over the last decade, have created a political system dominated by money, which advantages 
Republicans who disproportionately benefit from the political spending of the most affluent 
Americans. In Bush v. Gore (2000),^"^ the Court helped to elect a Republican president, who appointed 
two conservative Justices, without whose participation none of the recent rulings undermining 
democracy would have been possible. 

The Court’s conservatives have also contributed in less direct ways to Republican 
empowerment. By undermining the ability of public-sector labor unions to raise money, the Court has 
weakened this traditional institutional bulwark of the Democratic Party. Court rulings restricting 
class-action litigation and limiting punitive-damage awards weaken personal-injury lawyers, another 
group that traditionally has bolstered the Democratic Party. In 2019, the conservative Justices fell one 
vote short of enabling Republicans to entrench themselves in power for another decade by ensuring 
that persons of color would be undercounted in the 2020 census. Only a last-minute change of heart 
by the Chief Justice stymied that effort. The conservative justices have also abjured the Court’s 
traditional role in protecting vulnerable racial and religious minorities from discrimination by 
validating the Trump administration’s thinly veiled ban on Muslim travel to the United States. Part III 
concludes by discussing how constitutional interpretation works in general and why the Republican 
majority’s rulings on issues of democratic governance nearly always beneflt the Republican Party. 

Part IV briefly considers how to bolster American democracy. The best way to stem the 
degradation of democracy is to entrench democracy. Yet, this is an uphill battle, both because political 
actors who benefit from the status quo are incentivized to resist changes to it and because various 
structural features of the American political system advantage Republicans. To entrench democracy. 
Democrats would need to overcome simultaneously the disadvantages of partisan gerrymandering and 
geographic clustering in state legislatures and the House of Representatives, extreme 
malapportionment in the Senate, the vagaries and malapportionment of the electoral college, and the 
flood of unregulated political spending that the Court has unleashed. Even then. Republican Justices 
might invalidate democracy-entrenching measures. Moreover, some such measures, such as 
campaign-finance reform, may require a constitutional amendment, given the conservative Justices’ 
strained interpretations of the First Amendment. 


^^531 U.S. 98. 



The Court has a Republican majority today only because Senate Majority Leader Mitch 
McConnell stole a Supreme Court seat from Democrats in 2016, when he refused to permit President 
Obama to fill the vacancy left by the death of Justice Antonin Scalia. The entrenchment of democracy 
will probably require Democrats to undo that theft. 

A brief Conclusion examines competing reasons to be pessimistic and optimistic regarding 
prospects for stemming the degradation of American democracy, and reflects on the deeply contingent 
nature of this story’s outcome. 

Autocrats around the world sow disinformation, undermine confidence in truth, and normalize 
chaos. They take advantage of the powerful psychological tendency to normalize the world as it exists 
and to resist imagining worst-case scenarios, and of the powerful impulse to believe that every story 
has two sides and that all political actors engage in roughly similar forms of behavior. Those who 
resist autocracy must insist on the difference between fact and opinion, counter the impulse to 
normalize lies and outrages, and reject the assumption that all stories have two sides and all political 
actors are basically the same. This Foreword is written in the spirit of that resistance. 

Part I; The Degradation of American Democracy 

In evaluating the Republican Party’s assault on voting rights and President’s Trump war on the 
institutions and norms of democracy, it is useful to begin with a baseline, which I shall call the 
“Authoritarian Playbook.” 

A; The Authoritarian Playbook 

The first two decades of the twenty-first century have witnessed a significant degradation of 
democracy around the world. Many countries emerging a few decades ago from Communist 
domination or military dictatorships as budding democracies have recently regressed, as 
democratically elected leaders have attacked the norms and institutions of democracy. A couple of 
dozen nations are at issue, and while the experience of each necessarily differs in the details, it is 
possible to extract an authoritarian “playbook,” which indeed such leaders have borrowed from one 
another. 

Authoritarian leaders often initially acquire power as a result of a divided political 
opposition. They are often aided by political parties that profess opposition to authoritarianism 
while nonetheless joining forces with authoritarians to advance their political objectives.For 


^^See, e.g., Steven Levitsky & Daniel Ziblatt, How Democracies Die 5 (2008); Aziz Huq & 
Tom Ginsburg, How to Lose a Constitutional Democracy, 65 UCLA L. Rev. 78, 120-22 (2018). 
Huq & Ginsburg, 119. 

See, e.g., Levitsky & Ziblatt, 24-29, 68; Mounk, at 190. 

^^See Levitsky & Ziblatt, 7. 



example, eenter-right parties in the European Parliament have resisted imposing sanctions on Viktor 
Orban’s increasingly authoritarian regime in Hungary because his Fidesz party’s delegates usually 
vote with them.^^ 

Once in power, authoritarian leaders often rig electoral rules to entrench their position. 

Fidesz initially came to power in 2010, when its 53 percent of the popular vote translated into 68 
percent of parliamentary seats.A two-thirds legislative majority empowered the party to implement 
gerrymandering and other election-law changes that enabled it to maintain its supermajority despite 
winning only 45 percent of the popular vote in 2014."^^ Authoritarians often rely heavily on rural 
support and use malapportionment to dilute the power of their urban opponents. They also 

enfranchise voters whom they believe will support them and disfranchise those whom they suspect 
will not."^"^ Subtle and complex changes in electoral mechanisms often escape the notice of ordinary 
citizens.Even when autocrats lose elections, they try to manipulate the political system to avoid 
losing power. In 2008, when an opposition politician won the mayoralty of Caracas, Venezuela, the 
government of Hugo Chavez simply transferred most of the mayor’s authority to a newly created 
capital district, controlled by the Chavez party. 

Authoritarians often change parliamentary procedures to prevent opposition members from 
speaking, let alone offering amendments to government bills, while exercising iron discipline over 
their own party members.They extend their power vertically by replacing local officeholders with 
party loyalists.Authoritarians use legislative control to amend constitutions—for example, 
abolishing term limits on office holding.In Russia, Vladimir Putin recently secured from a 
compliant legislature and electorate a “reset” of presidential term limits through a constitutional 
amendment that will enable him to remain in office through 2036.^° 

Autocrats attack the independent institutions of the state and civil society—the “referees” of 
the system—that represent potential roadblocks to their accumulation of power. The media is often 
their first target because it has the capacity to expose lies, corruption, and incompetence, as well as to 


^‘^Diamond, at 71. 

"'‘’Diamond, 65; Fevitsky & Ziblatt, 87, 117. 

"" Scheppele, 549. 

See Diamond, 61. 

"'^Huq & Ginsburg, 138. 

See, e.g., Scheppele, supra note_, 549-50 n.l 1. 

45 Id. at579&n. 116. 

4*’ Huq & Ginsburg, 137. 

4^ See, e.g., Scheppele, 550. 

4^S'ee, e.g., id. at 551. 

4^0n term limits and their failure, see Tom Ginsburg et ah. On the Evasion of Executive Term Limits, 
52Wm.&MaryF. Rev. 1807 (2011). 

^‘’Andrew Higgins, The Theatrical Method in Putin’s Vote Madness, N. Y. Times (July 1, 2020). 

5' Fevitsky & Ziblatt, 177; Scheppele, at 549; Diamond, Ill Winds, 60. 



coordinate and publicize protest. As the late senator John McCain warned, “When you look at 
history, the first thing that dietators do is shut down the press. 

Authoritarians seek control over publie media, often through eomplex oversight meehanisms 
that defy transparency.^"^ Within Hungary’s state media, staff members must obtain special permission 
from their bosses before reporting on European Union polities or on Greta Thunberg, the young 
Swedish elimate activist. In Poland, the reigning Law and Justice party pressured publie media to 
stop featuring liberal commentators.^^ When the National Broadcasting Council reported in 2016 that 
Polish broadeasters were violating their duty to present a plurality of viewpoints. Parliament replaeed 
it with a new oversight board composed of politieal appointees.^’ 

Authoritarians also pressure private media to support the regime. In 2000, the Chavez 
government enacted a law permitting it to suspend or revoke broadcasting licenses as “convenient.”^^ 
In 2015 Law and Justice created an oversight board to regulate broadcasters and weakened a 
constitutional body tasked with ensuring media independenee.^° Private media can also be seduced 
with government advertising eontracts or intimidated by government threats, sueh as the seleetive 
enforcement of tax laws.^^ 

Control of the media enables authoritarians to lie about their accomplishments and suppress 
eritieism.^’ As the Nazis’ chief propagandist Joseph Goebbels famously declared, “If you tell a great 
lie and repeat it often enough, the people will eventually eome to believe it.”^^ Even if authoritarians 
cannot convince the public to believe them, they seek to discredit the eredibility of traditional media 
and confuse the public about what to believe.As Putin eritic Garry Kasparov explains, “The point of 
modern propaganda isn’t only to misinform or push an agenda. It is to exhaust your eritieal thinking, 
to annihilate truth.”^^ Authoritarians even seek to obliterate historically inconvenient facts by 


Diamond, 212. 

A. G. Sulzberger, The Growing Threat to Journalism Around the World, N.Y. Times (Sept. 23, 
2019). 

^"^Mounk, 126 (confirm); Diamond, Ill Winds, 60, 64-65 (confirm). 

^^Lili Bayer, Human rights and Greta on Hungarian state media watch list. Politico (Mar. 2, 2020). 

Jakub Dymek & Zsolt Kapelner, It Doesn ’t Take a Dictator to Smother a Free Press, Dissent 
(May 3, 2017). 

Huq & Ginsburg, 132. 

Mounk, 44 

^^Huq & Ginsburg, 132. 

^^Id. 

^'Scheppele, 578-79, 579 n.ll5. 

See, e.g., Huq & Ginsburg, 132-34. 

Nancy MacLean, Democracy in Chains: The Deep History of the Radical Right's Stealth 
Plan for America 211 (2017). 

See, e.g., Thomas B. Edsall, Trump is Waiting and He Is Ready, N.Y. Times (Leb. 12, 2020). 

Jay Rosen, The Christmas Eve Confessions of Chuck Todd, PressThink (Dec. 26, 2019). 



rewriting the past.^^ Law and Justice attempted to revoke a medal awarded by a previous government 
to a Princeton historian who had documented the extent of Polish complicity in the Holocaust. 

Authoritarians criminalize speech they consider dangerous, usually under broad statutes 
forbidding the publication of material that may foment public anxiety or disturb public order. In 
2012, Putin’s government reintroduced criminal liability for libel and has imposed severe punishments 
for spreading false information discrediting the honor and dignity of another person. Occasionally, 
authoritarians simply murder troublesome journalists. In 2018, Saudi assassins murdered and 
dismembered the body of Washington Post columnist Jamal Khashoggi in the Saudi consulate in 
Istanbul as an object lesson to regime critics.^® 

Autocrats seek control over independent judges, who threaten their efforts to consolidate power 
and protect the rights of unpopular minority groups. Alberto Fujimori’s allies in the Peruvian 
Congress impeached justices who threatened to block his bid for a third term in office.^' Independent 
judges can be removed or rendered irrelevant by court-packing, which can be dressed up in the guise 
of judicial reform. Fidesz increased the size of the Hungarian constitutional court and changed the 

rules for nominating justices to enable the party singlehandedly to appoint new ones.^^ It packed the 
lower courts by lowering the retirement age forjudges, producing vacancies in nearly half of those 
courts’ presidencies.^"^ 

Authoritarians can often intimidate or corrupt formerly independent judges into doing their 
handiwork. The once-famously independent India Supreme Court now rules reliably in favor of the 
Hindu-nationalist regime of Narendra Modi. That court has authorized the incarceration of Modi’s 
critics and ruled against Muslims in a high-profile dispute over land arising from the 1992 destruction 
of a mosque by Hindu nationalists.^^ Recently, the Modi government rewarded the court’s former 
chief justice with a seat in the legislature’s upper house for his pro-government rulings.’^ By contrast, 
the government immediately transferred to another court a High Court judge in Delhi who criticized 


See George Orwell, 1984, 33 (1977). 

'’^Mounk, 127. 

^^See, e.g., Huq & Ginsburg, 132. 
at 133. 

David D. Kirkpatrick & Malachy Browne, Naming Names, Turks Turn Up Heat on Saudis in 
Consulate Case, N.Y. Times (Oct. 10, 2018); Sulzberger, supra note #. 

Levitsky & Ziblatt, at 79. 

See, e.g., Huq & Ginsburg, at 126; Scheppele, 550. 

Scheppele, ?? (check), 

Huq & Ginsburg, at 118. 

Kai Schultz, et. Al, “Indian Professor Who Compared Modi to Hitler is Waiting to be Jailed,” New 
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the state poliee for eomplieity with Hindu mobs that reeently killed dozens of Muslims.’^ 

Autoerats also attaek other independent ageneies of government. They staek eleetoral 
eommissions with loyalists and undermine the authority of government ethies watehdogs.^* More 
generally, authoritarians eurtail the power of nonpolitieal civil servants, who represent potential 
obstacles to the rapid accumulation and misuse of state power. The commitment of professional 
bureaucrats to science, expertise, and truth frequently sets them at odds with the political priorities of 
an autocratic regime.Bureaucrats also have significant power to resist an autocrat’s agenda— 
building an administrative record that complicates execution of the regime’s designs, strategically 
leaking damning information to the press, and seeking judicial recourse to avoid being compelled to 
violate the law.*' 

Thus, autocrats usually seek to expand the executive’s power to appoint and remove 
bureaucrats. Fidesz changed the civil-service laws to permit the dismissal of government workers for 
any reason, and thousands lost their jobs.Since the alleged coup attempt against Turkey’s 
government in 2016, President Recep Erdogan has seized control of the entity that selects judges and 
prosecutors, and has purged thousands of police officers, teachers, and education officials.** One 
favored technique of undermining an independent civil service is nepotism—putting family members 
and close friends into powerful government positions.*"' Authoritarians are particularly keen to seize 
control over law enforcement and intelligence gathering, which can provide both a shield to protect 
themselves and a sword with which to attack their opponents.** 

Authoritarians also attack civil-society institutions that may limit their power—universities, 
think tanks, and labor unions.*^ Such entities are capable of independent thought, and can publicize 
government abuse and incompetence.*^ In 2018, Orban finally succeeded in shuttering Central 
European University.** He also put the finances of every Hungarian university department under the 
control of a government-appointed chancellor.*^ Because theater is integral to Hungarian culture. 
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Fidez has appointed scores of theater directors and created government oversight bodies to ensure that 
plays and artists’ exhibitions convey nationalist messages. 

Authoritarians have enacted laws subjecting foreign-backed NGOs, which are often denied 
funding from their own governments, to harsh scrutiny and funding restrictions.^^ Russia hamstrung 
NGOs that monitor abusive state action or corruption by criminalizing the dissemination of state 
secrets to foreign or multinational organizations.^^ 

Authoritarians pressure private-sector entities to toe the party line by threatening the 
termination of government contracts and boycotts by party supporters. Such threats are especially 
effective in a country such as Hungary, where roughly 50 percent of gross national product comes 
from government spending or European Union subsidies within the government’s discretion to 
distribute. 93 

Authoritarians do not generally acknowledge the legitimacy of their political opponents, 
instead demonizing them as subversives and traitors.94 Law and Justice treats its center-left 
opponents as treasonous holdovers from the Communist era.95 Autocrats also attack the media they 
do not control. 96 Erdogan accuses journalists of promoting terrorism. The current generation of 
authoritarians prefer to harass and intimidate political opponents, but when necessary, they tolerate or 
encourage violence against them, incarcerate them on trumped-up charges, or bankrupt them through 
defamation lawsuits. 97 

Authoritarian populists often invoke a plebiscitary mandate to justify their assault upon 
independent institutions; The People elected them with a mandate for change, and the people’s will 
ought not to be stymied by technical legal constraints. 98 When Law and Justice violated a court order 
invalidating its attempt at court packing, one of its leaders explained, “It is the will of the people, not 
the law that matters.”99 Authoritarian populists attack the ruling elite as corrupt and promise to 
restore power to the people. 100 

To divert attention from difficult-to-solve problems such as a failing economy, authoritarians 
deflect blame for their nation’s ills onto—and unify their citizens against—external agents, internal 
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traitors, and “others” who differ from the majority in terms of race, ethnicity, or religion. 

Historically, Jews were probably the most frequent such target.''*^ Even today, Fidesz focuses its ire 
on American billionaire George Soros, a Hungarian Jewish refugee, falsely suggesting that he 
pressured Hungary to admit thousands of migrants and dismantle border fences during the mass 
migration of refugees to Europe in 2015. 

However, Muslims are the minority group most frequently targeted by authoritarians today. As 
economic growth in India has slowed. President Modi had pursued a Hindu nationalist agenda at the 
expense of the nation’s two hundred million Muslims. East year, the government negated the 
independent statehood of India’s only Muslim-majority state, Kashmir, and incarcerated hundreds of 
politicians and activists without criminal charges.The government also enacted a citizenship law 
that enables every religious minority from other nations, except Muslims, to secure citizenship status, 
while threatening to expel Muslims who cannot adequately document Indian citizenship. The 
government labels protestors and opposition supporters as terrorists supported by arch-enemy 
Pakistan, and the Home Minister has called Bangladeshi migrants “termites.”'®^ 

Even though Hungary accepted very few refugees in 2015, Orban has vowed to defend 
European Christianity against the “poison” of Muslim refugees from Syria and Afghanistan. When 
neo-fascist groups marched in Warsaw in 2017, bearing signs declaring “White Europe,” “Sieg Heil,” 
and “Ku Klux Klan,” the interior minister proclaimed it a “beautiful sight.”Defenders of liberalism 
and pluralism who protest vilification of minorities are denounced as “politically correct.” 

Authoritarian regimes are often, but not always, corrupt. ^' headers who do not rule through 
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genuine consent of the governed may need to purchase the support of powerful business elites by 
inviting them to enrich themselves through government largesse. Those not converted into regime 
loyalists through the carrot of corruption can often be convinced by the stick of intimidation.''^ Just 
months into his first term, Putin summoned to the Kremlin twenty-one wealthy oligarchs, who had the 
means to finance political opposition, and told them they were free to make money if they stayed out 
of politics.Most were happy to comply, and the one who was not was quickly arrested and his 
television station charged with fraud. Such examples have powerful incentive effects on everyone 
else. 


Today’s autocrats are not your grandparents’ autocrats. With a few exceptions, such as in 
Thailand and Egypt, they assumed power, not through military coups, but in democratic elections."'' 
Some of them, such as Erdogan and Chavez, initially governed as democrats. Even after turning 
authoritarian, they continued to hold elections to maintain the appearance of democratic legitimacy."^ 
The new authoritarians generally refrain from massive human-rights violations. They are more 
inclined to drive political opponents and critical journalists into exile or bankruptcy than to incarcerate 
them.'^' 

To avoid setting off alarm bells, the new autocrats undermine democracy only incrementally. 
Rather than abolishing traditional institutions of governance, they weaken their independence.'^^ 
Because no single measure appears outrageous, citizens may not recognize the danger to democracy— 
the proverbial frog failing to notice it is slowly being boiled alive.Measuring today’s autocrats 
against Hitler and Stalin makes them appear models of democratic commitment. Indeed, the new 
authoritarians frequently invoke these precise comparisons to ridicule their critics as absurd 
exaggerators. 

Authoritarians often use economic crises, natural disasters, terrorist attacks, and wars as 
opportunities to consolidate power. Citizens tend to rally in support of chief executives during such 
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crises.Indeed, many modern eonstitutions affirmatively lieense expanded exeeutive power during 
emergeneies. 

Crises that do not eonveniently appear ean often be manufaetured. Erdogan used an 
apparent eoup against him in 2016 to justify a massive eraekdown on politieal opposition, eulminating 
in a eonstitutional referendum to augment presidential power.Duterte invoked the Philippines’ 
drug problems to justify extrajudieial killings. Early in the eoronavirus pandemie, the Hungarian 
Parliament eonferred upon Orban the power to govern by deeree, ineluding the eaneeling of eleetions 
and the eriminalization of alarmist speeeh. 

Of eourse, autoerats are not invariably sueeessful in their efforts to aeeumulate power. 
Autoeraey is no more inevitable than demoeraey.'^^ 

Part LB; President Trump’s Authoritarian Bent 

The United States is not immune from the forees preeipitating international demoeratie 
deeline. Although President Trump is not mueh of a reader, he displays an astonishingly intuitive 
grasp of the autocratic playbook. During and since the 2016 presidential campaign. Trump has made 
little effort to hide his authoritarian bent. 

1. Attaeks on Ereedom of the Press and Ereedom of Speeeh 

During the 2016 eampaign. Trump ealled for “opening up” libel laws,'^^ and his reeleetion 
eampaign has reeently filed several defamation lawsuits against media outlets publishing artieles 
regarding his administration’s stanee towards Russian interferenee in the 2020 presidential eleetion. 
Sinee becoming president. Trump has ealled “fake news” hundreds of media stories with whieh he 
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disagrees,such as the New York Times's investigation of his family’s tax-avoidance schemes'^^ and 
the Wall Street JournaT s revelations of his hush-money payments to an adult-film star.'^^ Trump 
regularly calls the mainstream media the “true enemy of the people” —a term invoked in the 
twentieth century to justify mass executions in Nazi Germany and Soviet Russia. 

Trump has sought to intimidate critical reporters by tweeting about them, calling for them to be 
fired, and pointing them out at rallies.At one campaign event, the Secret Service had to escort 
NBC reporter Katy Tur to her car after Trump incited a crowd against her.'"^"^ In 2017, the President 
threatened to have NBC’s broadcast license suspended in response to its “fake news” report that 
Secretary of State Rex Tillerson had called Trump a “fucking moron,” a story that Tillerson has 
declined more than once to disavow. 

Trump has been so angered at CNN’s reporting on his presidency that he pressured his 
Department of Justice to sue to block the proposed merger between AT&T and Time Warner, unless 
the latter first sold off CNN, even though the Department rarely objects to vertical mergers such as this 
one.'"^^ However, when the economic interests of the Fox Corporation, which owns Trump’s staunch 
ally Fox News, have been implicated, the administration has been far more accommodating. When 
Fox sought to sell most of its entertainment assets to Disney for $71 billion, the Justice Department 
raised no serious antitrust objections, even though the combined corporation would reportedly account 
for half of American box-office receipts. 

Reflecting his displeasure with the Washington Post's reporting on his administration. Trump 
has repeatedly criticized Amazon and its CEO Jeff Bezos, who also owns the newspaper. The 
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President has eomplained that Amazon pays too little to the Post Offiee for paekage deliveries and has 
personally demanded that the Postmaster General double the fee. The eompany’s market 
eapitalization fell by approximately $9 billion dollars after one of the President’s attaeks. The 
ineentive effeets on other prospeetive Trump erities must be enormous. In 2019, the Pentagon 
awarded a eloud-eomputing eontraet that Amazon had been widely eonsidered the front-runner to 
seeure to Mierosoft instead. Amazon sued the administration, alleging politieal interferenee by 
Trump, and a trial eourt has ruled that the lawsuit is likely to prevail on the merits.'^*’ 

Trump has diseouraged publie eensure by eorporate ehief exeeutives by tweeting attaeks on 
those who have eritieized him. In 2017, after Ken Frazier, ehief exeeutive of Merek, resigned from the 
President’s manufaeturing eouneil after Trump proved reluetant sto eondemn white supremaeists who 
perpetrated violenee at a “United the Right” rally in Charlottesville, Trump tweeted that Frazier would 
now have “more time to LOWER RIPOFF DRUG PRICES!”'^^ In 2018, one day after Harley 
Davidson announeed it would move some of its motoreyele manufaeturing to Europe to eseape 
retaliatory tariffs. Trump attaeked the eompany and threatened to impose tariffs on any of its bikes 
imported into the United States. 

In other ways as well. Trump has used the powers of the presideney to try to silenee erities. 
After former CIA direetor John Brennan harshly eritieized Trump for siding with Putin over his own 
intelligenee ageneies with regard to Russian interferenee in the 2016 presidential eleetion. Trump 
retaliated by revoking Brennan’s seeurity elearanee. More than onee, the White House has tried to 
strip press eredentials from eorrespondents who annoyed Trump by asking him ehallenging 
questions.Trump has tried to suppress eritieism of his administration’s pandemie response by 
threatening to out off federal relief aid to states whose governors had eritieized it.^^^ 

Private vigilantes may pose the greatest deterrent to publie eritieism of Trump. After a Pox 
News oommentator assailed Trump’s statement lauding the “very fine people on both sides” in 
Charlottesville, Fox reoeived hundreds of emails oalling for her to be fired, and she reoeived death 


Emily Stuart, “Trump’s Trying to Eight Amazon and Jeff Bezos from the White House, Vox 
(updated. May 21, 2018). 

Kate Conger & David E. Sanger, “Pentagon Asks to Reeonsider Awarding Huge Cloud Contraet to 
Amazon,” New York Times, Mar. 12, 2020. 

Aaron Gregg, “Judge Says Amazon is ‘Likely to Sueeeed’ on Key Argument in Pentagon Cloud 
Lawsuit,’ Washington Post, Mar. 6, 2020. 

“Many C.E.O.s Pear the Wrath of the President,” New York Times, Aug. 14, 2017. 

Alan Rappeport & Staeey M. Brown, “Trump Threatens Harley-Davidson, Saying it 
‘Surrendered,’” New York Times, June 26, 2018. 

Rueker & Eeonnig, 274-75, 282 (recheck). 

Jane Mayer, “The Making of the Pox News White House,” The New Yorker, Mareh 4, 2019. 

Riehard Pausset & Julie Bosman, “What Governors Say About Trump’s Response to Coronavirus,” 
N.Y. Times, Mareh 11, 2020. 



threats. The videographer of the killing of Heather Heyer in Charlottesville received death 
threats, as did Heyer’s mother, after refusing to meet with Trump to accept his condolences. A 
labor-union leader at the Carrier air conditioner plant in Indiana, who exposed Trump’s false 
statements regarding how many jobs were saved when Trump pressured the company not to move its 
plant to Mexico, received death threats after Trump denounced him on twitter. 

Throughout American history, presidents of different parties and ideologies have celebrated the 
importance of a free press to democracy. Thomas Jefferson wrote that “the only security of all is in a 
free press.John F. Kennedy called a free press “invaluable” because “without debate, without 
criticism, no administration and no country can succeed—and no republic can survive.”Ronald 
Reagan declared, “There is no more essential ingredient than a free, strong and independent press to 
our continued success in what the founding fathers called our ‘noble experiment’ in self- 
government.”Trump apparently disagrees. 

2. Attacks on an Independent Judiciary 

Trump attacked judges during his presidential campaign and has not stopped since. In 2015, he 
referred to Judge Gonzalo Curiel, a life-long American citizen, as a “Mexican” and a “disgrace” after 
he issued adverse procedural rulings in a lawsuit against Trump University.When a district court 
judge in 2017 invalidated one iteration of the administration’s Muslim travel ban, the President 
denounced him as a “so-called judge.” In 2018, Trump complained of “Obama judges” on the 

Ninth Circuit, whom he called a “disgrace,” after a district judge there enjoined one of his 
administration’s restrictive asylum policies. 

Trump also repeatedly assailed the criminal justice system as he attempted to obstruct the 
special counsel’s Russia investigation. Before and during the criminal trial of Trump’s former 
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campaign manager, Paul Manafort, the President repeatedly tweeted about how unfairly Manafort was 
being treated. During sentencing hearings for Trump’s friend and politieal ally Roger Stone, who 
was eonvicted in 2019 of obstructing justiee and lying to the House Intelligence Committee about 
communications with Wikileaks during the 2016 campaign. Trump criticized the jury forewoman as 
“biased” and “tainted” beeause she had posted negative comments about the President on social media 
prior to the trial.Trump also called the seven-to-nine year sentencing recommendation of his own 
Justice Department “horrible and very unfair.”A few days later. Trump assailed Supreme Court 
Justiees Ruth Bader Ginsburg and Sonia Sotomayor for refusing to reeuse themselves in “Trump- 
related” cases, after they criticized their eolleagues for being overly aecommodating of the 
administration’s repeated requests for emergency action from the Court. 

Trump has evinced disdain for the rule of law in other ways as well. His pardon of the former 
sheriff of Maricopa County, Arizona, Joe Arpaio, was a direct assault on the rule of law beeause 
Arpaio had been convieted of eriminal contempt of court for violating an injunction to cease 
diseriminating against Latinos in his arrest polieies.According to credible reporting. Trump has 
repeatedly urged Cabinet members and other federal offieials to disregard immigration laws, assuring 
them he would pardon anyone criminally prosecuted for doing so.^^' 

3. Politieizing Law Enforeement 

As we have seen, politicizing law enforcement is one of autocrats’ most important weapons, 
serving as both a shield to defend them and their allies against prosecution and as a sword to attack 
political adversaries.'^^ Some of Trump’s most egregious violations of demoeratic norms have 
occurred in this sphere. 

In a presidential debate with Hillary Clinton in 2016, Trump issued a threat: “If I win. I’m 
going to instruct my attorney general to get a speeial prosecutor to look into your [Hillary Clinton’s] 
situation, because there’s never been so many lies, so much deception.”Throughout the campaign. 


2 Mueller 123-26. 

Speneer S. Hsu & Matt Zapotosky, Trump Calls Stone Juror ‘Totally Biased’ While Prosecutors, 
Defense Attorneys Are Debating New Trial, Wash. Post. (Feb. 25, 2020). 

Katie Benner, Sharon LaFraniere & Adam Goldman, Prosecutors Quit Roger Stone Case After 
Justice Dept. Intervenes on Sentencing, N.Y. Times, Feb. 11, 2020. 

Meagan Flynn & Brittany Shammas, Trump Slams Sotomayor and Ginsburg, Says They Should 
Recuse Themselves from ‘Trump-Related’ Cases, Wash. Post. Feb. 25, 2020. 

Julie Hirsehfeld Davis & Maggie Haberman, Trump Pardons Joe Arpaio, Who Became Face of 
Crackdown on Illegal Immigration, N.Y. Times (Aug. 25, 2017). 

Maggie Haberman, Annie Karnie & Eric Schmitt, Trump Urged Homeland Security Official to 
Close Border Despite an Earlier Promise of a Delay, N.Y. Times (Apr. 12, 2019). 

See supra_. 

Charlie Savage, Threats to Jail Clinton Smacks of ‘Tin-Pot’ Dictators Experts Say, N.Y. Times 
(Oct. 10, 2016). 



Trump led rallies in ehants of “loek her Nothing like this had ever been seen before in an 

Ameriean presidential eampaign. 

Trump has deseribed the role of the Attorney General as “proteeting” the president, serving as 
his “Roy Cohn.”^^^ When Attorney General Jeff Sessions was eontemplating reeusing himself from 
the Russia investigation in Mareh, 2017, as Justiee Department guidelines plainly required him to do. 
Trump pressed White House eounsel Don MeGahn to persuade Sessions not to do so. When 
Sessions nonetheless reeused. Trump was furious, and he repeatedly attaeked Sessions as “weak” 
for allowing the Mueller “witeh hunt to eontinue.” The Mueller Report also establishes that Trump 
tried to have the Speeial Counsel fired, whieh probably would have eonstituted eriminal obstruetion 
of justiee, were presidents deemed indietable while serving in offiee. 

The Mueller Report also plainly demonstrates that while the Russia investigation was 
proeeeding. Trump repeatedly sought to distraet attention by having Sessions reopen the Justiee 
Department’s eriminal investigation into Hillary Clinton’s emails.'^® It is likely that Department 
politieal appointees pursued eriminal eharges against former Aeting Direetor of the FBI Andrew 
MeCabe against the wishes of eareer proseeutors and at the behest of the President. A grand jury 
twiee refused to indiet MeCabe for lying to investigators, but proseeutors strung him along for five 
months before announeing that the eharges had been dropped. Eventually, Trump was able to foree 
out of government serviee every FBI leader who had investigated his eampaign. 

Sinee his impeaehment aequittal. Trump has even more flagrantly violated the norm of Justiee 
Department independenee from the White House. In February, 2020, Trump denouneed as unfair 
the seven-to-nine year sentenee proseeutors sought against Roger Stone.Attorney General Barr 
then overturned the proseeutors’ reeommendation, leading them to resign from the ease.^*^ When 
Judge Amy Berman Jaekson senteneed Stone to just over three years in prison. Trump belittled the 
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decision, berated the “dirty cops” who prosecuted his political allies but not his enemies, and hinted 
that he would pardon Stone, which he has since done. Many Department lawyers told the New York 
Times that the episode was devastating to Department morale and left U.S. Attorneys fearful of 
prosecuting cases with adverse political implications for the President.'^* In May, the Department 
overrode recommendations of career prosecutors again and dropped all charges against former 
National Security Advisor Michael Flynn for lying to the 

Barr, who replaced Sessions as Attorney General after the 2018 midterm elections, “appears to 
view his primary obligation as loyalty to the president individually rather than the nation,” in the 
words of a complaint filed against him by the New York City Bar Association. Under Barr, the 

Justice Department declined to investigate a whistleblower’s credible allegation that the President’s 
phone call with Ukranian president Volodymyr Zelensky violated a federal statute forbidding 
solicitations of foreign contributions to an American political campaign.Barr also advised the 
acting Director of National Intelligence (“DNI”) not to send that complaint to Congress, based on a 
dubious interpretation of an inspector general’s jurisdiction. Barr has made foreign trips in pursuit 
of Trump’s conspiracy theory regarding the origins of the FBI’s investigation into his campaign’s 
possible collaboration with Russia’s interference in the 2016 election and prejudged the results of a 
special prosecutor’s investigation of the origins of the Russia probe. 

4. Politicizing the Rest of the Government 

When the Constitution’s framers bestowed upon the president the power and obligation to 
faithfully execute the law, their idea was that this power would be deployed in the public’s interest, not 
the personal or political interests of the chief executive.Yet, from Trump’s perspective, the entirety 
of the U.S. government owes loyalty to him. 

Just one week into his presidency, on the same day Trump was told that National Security 
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Advisor Flynn had lied to Vice-President Pence and the FBI about the contents of his phone calls with 
Russian Ambassador Sergey Kislyak, the President invited FBI Director James Comey to dine with 
him alone in the White House. After discussing the Director’s future, which Comey interpreted as 
Trump’s reminder that Comey could be fired without cause, Trump told him, “I need loyalty, I expect 
loyalty.”The same night that Trump fired Comey in May, 2017, he summoned Deputy FBI 
Director Andrew McCabe to the White House to determine, according to the Mueller Report, whether 
McCabe would be loyal to the President, despite Trump’s having harshly criticized McCabe’s wife 
during the campaign.Trump also pressed DNI Dan Coats and CIA Director Mike Pompeo to 
intervene in the FBI’s Russia investigation.'^* 

Trump has repeatedly abused the power of his office to advance his political interests. He 
threatened to withhold disaster aid from states led by Democrats and hurricane-relief funding from 
Puerto Rico, after the mayor of San Juan publicly criticized the administration’s response to Hurricane 
Maria.In February, 2020, the administration halted New Yorkers’ access to the Global Entry and 
associated trusted traveler programs, which afford Americans quicker border crossings and access to 
shorter airport lines. Trump implied he would not reverse the decision unless New York dropped all 
investigations and lawsuits related to the administration and Trump’s personal business and 
finances.^®*' 

Most egregiously. Trump used the threat of withholding nearly $400 million in desperately 
needed military aid from Ukraine to pressure President Zelensky into announcing two investigations: 
of Vice President Joe Biden’s role in the firing of Ukraine’s top prosecutor and of allegations of 
Ukrainian interference in the 2016 American presidential election.^®' This move was straight out of 
the autocrats’ playbook—using the power of government office to pursue charges of criminal 
corruption, based on no evidence, against a leading political opponent. 

Immediately after his Senate impeachment acquittal. Trump commenced a thorough 
administration housecleaning of “disloyalists.White House and State Department officials who 
had testified before Congress about the Ukraine affair, including Ambassador Gordon Sondland and 
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Colonel Alexander Vindman, were summarily dismissed from their posts.Elaine MeCusker, a 
Defense Department offieial who had aoeurately informed the White House’s Offiee of Management 
and Budget that refusing to provide Ukraine with defense aid appropriated by Congress was illegal, 
had her nomination to beeome the Pentagon’s eomptroller and ehief finaneial offieer reseinded.^®^ 

The White House eonfirmed it was eombing through federal ageneies to identify for ouster any 
employees deemed insuffieiently loyal to President Trump. 

Trump also appointed as his aeting DNI, Riehard Grenell, who had essentially no intelligenee 
experienee, as statutorily required for the job. GrenelTs prineipal qualifieation for the offiee appears 
to have been his defenses of Trump on Fox News and his insistenee, all evidenee to the eontrary 
notwithstanding, that Russia did not interfere with the 2016 presidential eleetion.^®^ In May, the 
Senate eonfirmed as permanent direetor Congressman John Rateliffe, one of Trump’s fiereest 
defenders during the House impeaehment proeeedings, whose previous nomination to the same post 
had failed in 2019 in the faee of bipartisan opposition owing to his laek of national-seeurity experienee 
and his apparently false elaims that he had put terrorists behind bars as a federal proseeutor.^®* 

The reason Trump needed a new DNI is that in February, 2020, he fired his aeting direetor, 
Joseph Maguire, whose offense apparently was permitting a subordinate to brief the House 
Intelligenee Committee on Russia’s efforts to interfere with the 2020 presidential eleetion on Trump’s 
behalf.Newspaper reports deseribed Trump as furious, not beeause the Russians were interfering 
with the fortheoming presidential eleetion but beeause sueh information was eonveyed to the 
eommittee.^'^’ In January, leading intelligenee offieials had informed Congress they wished to eaneel 
the publie portion of their annual briefing on the world’s greatest seeurity threats, apparently beeause 
Trump had lambasted their assessments the preeeding year when they differed from his own.^'' In 
response to these developments, former Aeting DNI David Gompert said, “We have an enemy of the 
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United States that is eonducting information warfare against us and our exeeutive leadership doesn’t 
want to hear it, doesn’t want the Congress to hear it, and doesn’t want the people to hear it.”^^^ 

Demanding unquestioning loyalty from federal bureauerats comes with a significant price: 
incompetence, compounded by warped decision making.One reason the federal government’s 
response to the coronavirus pandemic has been so catastrophic is that the administration has chosen 
government officials for loyalty rather than expertise or competence.Another reason is that those 
officials’ decision making has been distorted by the perceived imperative of appearing loyal to 
Trump.HHS Secretary Alex Azar may not have pushed for extensive early coronavirus testing 
because he did not wish to tell Trump what the President did not want to hear.^'^ Defense Secretary 
Mark Esper apparently warned military commanders not to make decisions related to the pandemic 
that might run afoul of Trump’s messaging.Similarly, scientific experts on the coronavirus task 
force, such as Drs. Anthony Fauci and Deborah Birx, have praised Trump’s handling of the pandemic, 
no matter how reckless his actions or untruthful his statements, because doing so was apparently the 
price of retaining their positions.^^^ 

5. Using Government Office for Private Gain 

Trump has also deployed the resources of the federal government for his personal financial 
gain, despite his campaign promise to “drain the swamp.” Although Trump points out that George 
Washington continued to run a family business while in office, no president has ever derived direct 
financial benefit from his position as Trump has.^'^ 

The Mueller Report reveals that throughout most of Trump’s presidential campaign, he and his 
lawyer Michael Cohen pursued a deal for a Trump Tower in Moscow that potentially would have been 
worth hundreds of millions of dollars to him.^^° Trump apparently stated privately that his entire 
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campaign was an “infomercial” for Trump-branded properties. Publicly, by contrast, Trump 
insisted he had no business interests in Russia.Meanwhile, during the Republican primaries. 

Trump distinguished himself from the other candidates by promising closer ties to Moscow and a 
better relationship with Putin, whom he praised as a strong leader, while musing about whether NATO 
might be obsolete and refusing to commit to defending NATO’s Baltic allies against Russian 
aggression.According to both of Trump’s adult sons, the Trump Organization began receiving 
substantial amounts of cash from Russian oligarchs early in the 2000s. 

Because Trump refused to divest his interest in the Trump Organization when he became 
president, he has probably been violating the Constitution’s Foreign Emoluments Clause every day he 
has been in office.The embassies of foreign nations and lobbyists representing their interests have 
booked events at the Trump Hotel in Washington, D.C., which charges hundreds of dollars more a 
night than the average price charged by similar luxury hotels in the city.^^^ Though not a 
constitutional violation, domestic business interests and conservative think tanks regularly funnel 
money into the President’s pocket by booking rooms and holding events at the Trump Hotel and other 
Trump properties. 

During his presidential campaign. Trump bragged of doing tens of millions of dollars of 
business with Saudi Arabians; The Saudis “buy apartments from me. They spend $40 million, $50 
million. Am I supposed to dislike them? I like them very much.”^^^ Does that financial relationship 
possibly explain why Trump sided with Saudi Arabia in its contest with Qatar for regional influence, 
against the advice of his Secretaries of State and Defense, and notwithstanding the fact that the largest 
U.S. military base in the region is in Qatar?^^^ In addition, the Trump administration remained largely 
silent while Saudi Arabia kidnapped the president of Lebanon and created the world’s worst health and 
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famine crisis in Yemen.^^® In November, 2018, in the face of confident conclusions from U.S. 
intelligence agencies that Saudi prince Mohammad Bin Salman had ordered the killing and 
dismemberment of dissident journalist Jamal Khashoggi, Trump insisted that the agencies simply had 
“feelings” on the matter and that nobody could know for sure what had happened to Khashoggi. 

Trump himself has admitted that his Trump Tower development in Istanbul creates a conflict 
of interest for him with regard to American foreign policy.In late 2018, after a phone conversation 
with President Erdogan of Turkey, who had long pressed for a withdrawal of American troops from 
northern Syria, Trump announced the withdrawal, without consulting government experts or foreign 
allies.Turkey immediately attacked America’s Kurdish allies, who had supported the United 
States’ anti-ISIS mission in Syria.^^"^ Military leaders and even many congressional Republicans 
condemned Trump’s action as a betrayal of a faithful ally and a victory for Russian influence in the 
Middle East.^^^ 

As of March, 2020, Trump has spent 355 days, one-third of his presidency, at a property 
owned by one of his family’s businesses. These visits have generated millions of dollars in federal 
government payments to the Trump Organization to cover the lodging expenses of the Secret Service 
and other accompanying personnel, an apparent violation of the Domestic Emoluments Clause. 

In the summer of 2019, Trump suggested that Vice President Mike Pence spent two nights at 
Trump International Golf Einks and Hotel in Ireland, hours away from Pence’s official meetings in 
Dublin.^^* American military planes used an airport near Trump’s Turnberry resort in Scotland for 
layovers, and military personnel rented rooms there.In October, 2019, Trump announced that he 
would host the 2020 G-7 summit at Trump National Doral in Miami, only to cancel that plan in the 
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face of withering eriticism.^"^° While Congress was debating in the spring of 2020 a $2 trillion 
eoronavirus-relief program, Trump refused to eommit that his hotels and golf eourses would not 
reeeive bailout funds. 

Trump is grotesquely profiting off of his presidency. The head of Publie Citizen, a nonprofit 
ethics group, refers to this as “the normalization of corruption” and “a stunning degradation of ethieal 
norms.Moreover, there is reason to suspeet that the administration’s foreign poliey, espeeially 
with regard to Russia, Turkey, and Saudi Arabia, has been infiueneed by the President’s business 
interests. 

Refleeting the old adage that “the fish rots from the head,” Trump’s administration has been 
the most eorrupt in reeent Ameriean history. The most egregious example was Seott Pruitt, the EPA 
administrator, who rented at a below-market rate a Capitol Hill eondominium owned by a health-eare 
lobbyist whose husband lobbies the EPA; used private and military jets for travel that should have 
been on eommereial planes; traveled home to Oklahoma frequently at taxpayer expense; used aides for 
personal errands; demoted multiple aides who raised eoneerns about his ethieal transgressions; and 
spent $43,000 of government funds on a soundproof booth for his offiee.^"^"^ It took Trump nearly 
eighteen months to demand Pruitt’s resignation. Similarly, Tom Priee, Trump’s first Seeretary of 
Health and Human Serviees (“HHS”), resigned after spending over $1 million dollars of taxpayer 
funds on private and military air travel.Interior Seeretary Ryan Zinke, who was also foreed to 
resign, spent $139,000 on speeial doors for his offiee, billed the publie for travel related to Republiean 
fundraising and personal business, and appears to have violated conflict-of-interest laws and lied to 
federal investigators. 

6 . Encouraging Violence 


Philip Rueker & David A. Eahrenthold, Trump says his Doral golf resort will no longer host next 
year’s G-7 summit, bowing to criticism, Wash. Post (Get. 20, 2019). 

Jaequeline Alemany, Trump won't rule out possibility his private business could benefit from 
coronavirus stimulus, Wash. Post (Mar. 23, 2020). 

Erie Eipton & Annie Kami, Checking In at Trump Hotels, for Kinship (and Maybe Some Sway), 
N.Y. Times (Get. 25, 2019). 

See supra _. 

See Eli Watkins and Clare Eoran, EPA chief Scott Pruitt’s long list of controversies, CNN (July 5, 
2018). 

David Graham, The Resignation of Tom Price, The Atlantic, (Sept. 29, 2017) 

Miehael Bieseeker & Matthew Daly, Interior Seeretary Ryan Zinke’s offiee spent $139,000 for 
eonstmction on an offiee door,” Business Insider, Mar. 8, 2018; Ben LeEebrve & Esther Whieldon, 
Tmmp’s interior chief “hopping around from campaign event to eampaign event,” Politieo, Get. 5, 
2017; Ben Eefebvre & Niek Juliano, Exelusive; Zinke linked to real estate deal with Halliburton 
chairman,” Politico, June 19, 2018. 



Trump also follows the autocrats’ playbook by encouraging political violence.At campaign 
rallies, he incited crowds to “knock the crap” out of protestors.^"^^ Trump announced that he would 
like to see protestors “carried out on stretchers” and offered to pay the legal expenses of anyone 
beating them up.^"^^ Trump also proposed “bring[ing] back waterboarding” and advocated targeting 
the families of terrorists. 

As president, Trump has encouraged the police to rough up criminal suspects.At a 
campaign rally in Montana in 2018, he expressed admiration for Republican congressional 
representative Greg Gianforte, who had physically assaulted a reporter during his 2017 special- 
election campaign.^^^ “Any guy that can do a body slam, he’s my guy,” Trump proclaimed. 

Shortly thereafter. Trump warned that immigrants being blocked at the border who threw rocks at 
American soldiers might be shot.^^"^ “They want to throw rocks at our military, our military fights 
back,” Trump told reporters.Trump has also threatened war crimes against foreign foes. After the 
United States military killed Qassem Soleimani, a top Iranian general. Trump warned that if Iran 
retaliated by targeting American citizens or assets, the response would be “very fast and very hard,” 
including hitting sites “important to Iran” and “Iranian culture. 

In March, 2019, Trump said, “You know, the left plays a tougher game, it’s very funny. I 
actually think that the people on the right are tougher, but they don’t play it tougher. Okay? I can tell 
you I have the support of the police, the support of the military, the support of the Bikers for Trump — 
I have the tough people, but they don’t play it tough — until they go to a certain point, and then it 
would be very bad, very bad.”^^^ Historically, one classic ploy of demagogues has been to incite 
violence by predicting it, while maintaining plausible deniability should violence erupt. 
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Such incitements to violenee have eome home to roost. Just before the 2018 midterm 
eleetions, as Trump deseribed the Central Ameriean refugees’ earavanning to the United States as 
“eriminals” and “an invasion,” two disturbed individuals evidently sharing the President’s animus 
towards immigrants took aetion.^^^ In late October, Cesar Altieri Sayoe, Jr., an ardent Trump 
supporter, mailed more than a dozen pipe bombs to prominent Trump erities.^^*^ Just days later, Robert 
Gregory Bowers, a white supremaeist and anti-Semite who had expressed alarm at the earavan 
bringing “invaders in that kill our people” and blamed it on the Hebrew Immigrant Aid Soeiety, 
murdered eleven Jews in a Pittsburgh synagogue.In 2019, in El Paso, Texas, a man who posted an 
anti-immigrant manifesto filled with Trumpian warnings of an “Hispanic invasion” and Democratic 
support for “open borders” murdered more than twenty people, mostly Latino. 

Apologists for the President, such as former press seeretary Sarah Huckabee Sanders, 
expressed “outrage” at any suggestion that Trump bore responsibility for violent actions such as 
these.To be sure, erazy people often do erazy things. Yet, these speeifie aets of violenee probably 
would not have oeeurred but for the President’s ineendiary rhetorie distorting the truth about the 
immigrant earavan for political benefit. 

Most reeently. Trump has legitimized poliee violence during demonstrations protesting the 
killing of George Floyd, an Afriean Ameriean, by a white poliee offieer in Minneapolis. Trump 
invoked an old white-supremaeist adage from the 1960s: “When the lootings start, the shooting 
starts.On a phone eall with governors. Trump told them there were “weak” and being made to 
“look like a buneh of jerks,” and exhorted them to get “mueh tougher” and to “dominate” the 
streets.Cellphone videos have doeumented hundreds of instances of police violenee against 
peaceful protestors. 
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7. Racism 


As we have seen, autoerats frequently vilify minority racial and religious groups to unify 
supporters and divert attention from their failures.Trump and his defenders deny that he is racist or 
Islamophobic.^^'* Journalists debate the propriety of affixing sueh labels to Trump, given that the 
terms imply a eertain mental state, whieh outside observers can never know with certainty. 

Whatever term one ehooses to use, however, Trump’s life and presideney are full of statements and 
aetions eonsistent with the charge of racial and religious animus. 

Trump first eame to public attention in 1973 when his father Fred’s eompany, for whieh 
Donald Trump already served as president, was charged by the Department of Justiee with 
discriminating against black and Puerto Rican applicants for apartment rentals.One of Trump’s 
biographers refers to another early episode in which Trump was appalled to diseover an African 
American doing accounting work for his company: “black guys counting my money! I hate it... I 
think that the guy is lazy. And it’s probably not his fault, because laziness is a trait in blacks.In 
1987, Trump took out full-page advertisements in four New York newspapers calling for the 
restoration of the death penalty in the case of the “Central Park Five”—five black and brown teenagers 
aecused of beating and raping a white female jogger.After serving many years of their sentenees, 
the defendants were exonerated by DNA evidenee, but Trump continued to deny their innoeence.^^^ 

For five years beginning in 2011, Trump was the leading exponent of the racist “birther” 
conspiracy that denied President Obama was bom in the United States.In June 2015, Tmmp 
launehed his presidential eampaign by denouneing Mexiean immigrants, whom he insisted were 
“bringing dmgs . . . [and] crime” into the country.During the campaign, Tmmp repeated baseless 
allegations that thousands of Muslims had celebrated in New Jersey while watehing the eollapse of the 
Twin Towers on September 11, 2001.^^^ After a Muslim eouple killed fourteen people in a terrorist 
attack in San Bernadino, California, Tmmp called for a “total and eomplete” ban on Muslim 
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immigration.^’^ Only slowly and reluctantly did Trump distance himself from the endorsement of 
white-supremacist David Duke.’^'* 

As president, Trump remarked upon the “very fine people on both sides” at a white- 
supremacist and neo-Nazi rally in Charlottesville, leading white-nationalist Richard Spencer to 
praise the President for “defending the truth.”’*’ In a White House meeting. Trump reportedly 
disparaged Haiti and all of Africa as “shithole countries” and declared his preference for immigrants 
from Norway.’*’ He has urged black football players protesting racial injustice during the national 
anthem to leave the country and has repeatedly called black reporters and congressional 
representatives “stupid.”’*"^ In 2019, he tweeted at four black and brown congresswomen, who dared 
to tell Americans “how our government is to be run,” that they should “go back and help fix the totally 
broken and crime infested places from which they came.”’*’ Three of the four were born in the United 
States, and all of them are U.S. citizens.’*^ 

8 . Lies 

According to a tally maintained by the Washington Post, as of early June, 2020, Trump had 
uttered over nineteen thousand “false or misleading statements” during his presidency.’*’ Many of 
these statements were straight-out lies, but the Post is reluctant to label them as such, because a lie 
connotes “an intent to deceive,” and the President often states falsehoods when he is ignorant of the 
facts, confused about them, or indifferent as to whether they support his claims.’** As Dean Baquet, 
the managing editor of the New York Times, explained during the 2016 campaign. Trump “has been 
hugely challenging. I don’t think we’ve ever had somebody who in my time as a journalist so openly 
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lies, and that was a word we struggled to aetually utter.”^^^ 


During the eampaign, Trump lied about whether he supported the Iraq War before he opposed 
it, whether he had moeked a physieally disabled newspaper reporter, whether murder rates in the 
United States were at a fifty-year high, and whether he had any business interests in Russia. After 
losing the popular vote by nearly three million votes. Trump has repeatedly lied by insisting that three 
to five million undoeumented immigrants voted in the eleetion.^^' 

Some of Trump’s more notorious lies during his presideney inelude; that President Obama 
wiretapped Trump Tower during the eampaign; that Trump did not authorize hush-money payments to 
adult-film aetress Stormy Daniels; that all living former presidents had told Trump they supported the 
Mexiean-border wall; that Trump had not ordered Don MeGahn to lie about whether Trump had 
earlier ordered him to have Mueller fired; and that the Ukraine whistleblower had misrepresented 
Trump’s phone eall with President Zelensky.Trump is so prone to lying that his lawyers would not 
permit the Speeial Counsel to question him under oath in person, beeause they assumed he would 
eommit perjury, as it was “his nature” to just “make something up” in response to questions. 

With regard to the eoronavirus pandemie alone. Trump has told the following lies: that 
“anybody that needs a test gets a test”; that the Obama administration was responsible for the initial 
testing shortages; that Trump identified COVID-19 as “a pandemie long before it was ealled a 
pandemie”; and that Trump had never downplayed the eoronavirus threat.^^"^ Indeed, Trump’s lies 
during the pandemie were so pervasive, and the potential consequenees so grave, that some media 
seholars and journalists urged television networks to eease earrying his news eonferenees live, to avoid 
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misinforming the American public through “propaganda.”^^^ Historians have called Trump the 
biggest liar in the history of the American presidency. 

Trump also expects his subordinates to lie on his behalf, instructs them to do so, and creates a 
climate in which lying becomes natural for everybody. On his first day as press secretary, Sean Spicer 
lied to bolster the President’s lies about the size of his inauguration crowd.Sarah Huckabee 
Sanders lied to support Trump’s claims that Comey was unpopular with rank-and-file FBI agents. 

The day after Trump fired Comey, Kellyanne Conway, who invented the term “alternative facts,” lied 
by insisting that Comey’s termination was unrelated to the Russia investigation.Trump then 
embarrassed her by admitting on national television two days later that Comey was fired for precisely 
this reason.^®® Michael Cohen lied to Congress to protect Trump after being assured by Trump’s 
lawyer that the President “loves you” and would protect Cohen as long as he remained loyal. 

Even Cabinet Secretaries and top White House officials apparently now feel free to lie in the 
service of Trump or to require their subordinates to do so. In September, 2019, after Trump clumsily 
altered a map with a black Sharpie pen rather than admit his mistake about whether Alabama would be 
hit by Hurricane Dorian, Commerce Secretary Wilbur Ross privately threatened to fire staffers at the 
National Oceanic and Atmospheric Association who failed to support the President’s claim. 

Secretary of State Mike Pompeo claimed there was “enormous” evidence that the coronavirus 
originated in a Wuhan lab, then admitted that intelligence reports did not confirm that claim, while 
denying any inconsistency between these two statements.After Acting Chief of Staff Mick 
Mulvaney admitted on television that Trump had expressly conditioned defense aid to Ukraine upon 
President Zelensky’s announcing an investigation into the Bidens, he was forced to embarrass himself 
by insisting he had not said what everyone had heard him say.^°"^ 

The American public has never previously had to endure such an assault on truth by its chief 
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executive and his administration. Moreover, because Trump has not clearly suffered politically for 
his lies, other politicians are already beginning to mimic his dishonesty.Yet is democracy possible 
without an electorate able to distinguish truth from lies?^®^ Social scientists have shown that lies, 
repeated often enough, are believed by many people.^'** Most Americans have difficulty processing 
the possibility that their President has made more than nineteen thousand false and misleading 
statements since January, 2017. Even political commentators and journalists who have closely 
followed the administration’s falsehoods find it shocking that “the single most potent force for 
misinforming the American public is the current President of the United States. 

As discussed further below. Trump also has a dependable right-wing media ecosystem to back 
up his lies and to denigrate the “mainstream media” when it exposes them.^^° As a result, 80 percent 
of Republicans believe Trump more than they believe CNN, which has fired reporters instantly for 
making mistakes that fall far short of Trump’s lies.^'' Reverend Franklin Graham, one of Trump’s 
earliest and staunchest supporters, has insisted that Trump has never lied, only misspoken.^^^ 
Nineteen thousand false or misleading statements, and not a single lie among them! 

9. Eroding Transparency 

Democracy requires that citizens be able to hold their government accountable, which is only 
possible if the government is sufficiently transparent. The Trump administration has eroded more 
transparency norms than any government in recent American history. 

Trump was the first presidential candidate in more than forty years not to release his tax 
returns.His justification was that the IRS was auditing them, though this would not preclude 
Trump’s releasing them, and he promised to make them public once the audit was completed, but has 
walked back that promise since the election.^^^ Treasury Secretary Steven Mnuchin has blocked the 
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IRS from turning over Trump’s tax returns in response to a demand from a House eommittee, whieh 
by statute is clearly entitled to them.^^^ Trump has also filed lawsuits to bar his principal lender, 
Deutsche Bank, and his accountant, Mazars, from complying with subpoenas by multiple House 
committees and the New York City district attorney seeking those tax returns and other financial 
information from the Trump Organization.^'^ 

After Democrats won control of the House in 2018, Trump threatened a “warlike posture” if 
they dared to investigate him.^'^ After the release of the Mueller Report and during the House 
impeachment proceedings, the White House defied House committee subpoenas to provide documents 
and witnesses, and invoked an absolute testimonial privilege for close presidential advisors that no 
court has ever recognized. 

The White House has placed transcripts of the President’s phone calls and meetings with 
foreign leaders, such as his conversation with President Zelensky of Ukraine, on a secret computer 
server, not because the contents are classified but because they might prove embarrassing to the 
President. After Trump met privately for the first time with Putin at the G-20 summit in Hamburg, 
Germany, Trump took possession of the American translator’s notes and instructed her not to discuss 
their contents even with other administration officials. 

Government whistleblowers and inspectors general promote transparency and accountability 
by facilitating the exposure of government waste, fraud, and misconduct. Yet Trump repeatedly 
demanded the unmasking of the Ukraine whistleblower, without whose report the nation might never 
have learned of Trump’s impeachable conduct.^^^ Trump’s repeated attacks on the whistleblower for 
“treason,” which resulted in death threats against his lawyers, will surely discourage future 
whistleblowers from coming forward, which is probably the reason Trump acted as he did.^^"' Since 
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the Senate’s aequittal of Trump on impeaehment charges, he has fired no fewer than five agency 
inspectors general without explanation, which the law requires. 

10. Admiration of Foreign Autocrats 

Trump regularly professes a bizarre admiration for foreign autocrats. During the campaign, he 
called Putin a “strong leader”—^better than Obama—and expressed envy of his 82 percent approval 
ratings.When it was pointed out to Trump that Putin has had political adversaries murdered. 

Trump responded, “You got a lot of killers. What, you think our country’s so innocent?”^^’ Trump 
later ignored the advice of his national-security aides and congratulated Putin upon his election to a 
fourth term as president in a transparently unfair election in which Putin’s principal political opponent 
was not permitted to run, and soon after Putin apparently had ordered the murder of former Russian 
spies living in Great Britain. 

Trump has declared that Philippine president Rodrigo Duterte, who has ordered the murder of 
thousands of drug dealers and drug users, is doing an “unbelievable job” on drugs.Trump offered a 
congratulatory phone call to his “friend,” Turkish President Erdogan, after he won a fraud-riven 
election that conferred vastly expanded executive powers upon him.^^° Trump declared that Erdogan 
was doing a “fantastic job,” even though he has jailed thousands of political opponents and 
journalists.^^' Trump describes how he “fell in love” with North Korean president Kim Jong Tin, who 
runs possibly the most repressive regime in the world.Trump admires Kim’s “very smart, great 
personality,” and describes him as “funny.”^^^ While Trump was lauding President Modi at a joint 
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appearance in New Delhi as a “terrific man” and a great supporter of “religious liberty,” Hindu mobs 
killed Muslims a few miles away.^^"^ 

Trump has also generally abandoned the tradition of American presidents’ speaking out against 
human rights violations abroad.Previous American presidents understood that foreign authoritarian 
regimes posed a threat to American democracy, through the spread of disinformation, the corrupt flow 
of money, and the threat of military conflict. In 1982, President Ronald Reagan gave a famous 
speech before the British Parliament defending a role for the United States in fostering “the 
infrastructure of democracy” throughout the world, including freedom of the press, political parties, 
universities, and labor unions.In the mid-1980s, the United States successfully discouraged 
dictators’ suppression of massive street protests in the Philippines and South Korea, ultimately helping 
those nations to democratize.Previous administrations intervened to protect even foreign 
journalists, political dissidents, and democratic protestors from incarceration or torture. 

By contrast, at a time when China is leveraging its growing economic clout to export its model 
of authoritarian state-directed capitalism, the Trump administration offers no countervailing effort to 
bolster international democracy. Trump’s ambassador to Germany, Richard Grenell, has openly 
supported right-wing authoritarian political parties in Europe. In July, 2017, speaking in Warsaw, 
Trump endorsed an increasingly authoritarian government that suppresses independent media and 
packs courts on the grounds that it defended “the bonds of culture, faith and tradition that make us who 
we are”—a not very subtle reference to Poland’s hostility to non-white, non-Christian immigrants. 

In 2019, Trump privately assured President Xi Jinping that the United States would not publicly 
support pro-democracy protesters in Hong Kong and encouraged Xi’s construction of internment 
camps for more than a million Muslim Uighurs.^"^^ 

As journalists around the world become increasingly endangered because of the challenge they 
pose to authoritarian governments. President Trump ridicules American reporters as the “enemy of the 
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people” and declines to intervene to protect them overseas. A. G. Sulzberger, publisher of the New 
York Times, explains how his newspaper had to seek help from a foreign government when the Trump 
administration declined to intervene after one of the Timer’s journalists was arrested in Egypt.^"^^ 

Unconcerned about criticism or sanctions from the United States, foreign autocrats feel 
liberated to suppress independent journalism. As already noted, when Saudi assassins murdered 

Washington Post columnist Jamal Khashoggi, Trump supported Bin Salman’s denials of involvement 
over the confident conclusions to the contrary of his own intelligence agencies. Foreign autocrats 
attacking journalists have adopted Trump’s vocabulary.Sulzberger notes that more than fifty 
government leaders across five continents have recently used the term “fake news” to justify clamping 
down on a free press.In Myanmar, where the government has perpetrated genocide against the 
Rohingya minority, it denigrates criticism of the regime as “fake news.”^^° 

11. Delegitimizing Elections and the Political Opposition 

Autocrats typically attack their political opponents as “traitors,” and so does Trump. 
Congressional Democrats who declined to stand up and applaud Trump during his State of the Union 
address “committed treason,” according to Trump, as did the Ukraine whistleblower and President 
Obama. 

Trump has also delegitimized American elections in an unprecedented fashion. In 2016, he 
questioned the legitimacy of the election before it happened and refused to acknowledge during a 
debate with Clinton whether he would accept the results if he lost: “We’re going to have to see. We’re 
going to see what happens. 

Partly as a result of such statements, 73 percent of Republicans believed that the election might 
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be stolen from Trump.Fifty pereent of Republieans said they would not regard Hillary Clinton as a 
legitimate president if eleeted.^^^ One presidential historian stated, “I haven’t seen it since 1860, this 
threat of delegitimizing the federal government, and Trump is trying to say our entire government is 
corrupt and the whole system is rigged. And that’s a secessionist, revolutionary motif That’s 
someone trying to topple the apple cart entirely.”^^^ 

What might have happened had the election results been flipped? Would Trump have 
conceded defeat if he had won the popular vote by 2.9 million votes and lost in the electoral college? 
What might happen in 2020 were Trump to narrowly lose the election? Barack Obama controlled the 
military in 2016, but Trump is now the commander in chief. Michael Cohen, the president’s former 
lawyer, warned during congressional testimony in 2019, “I fear that if he [Trump] loses the election in 
2020 , there will never be a peaceful transition of power.”^^^ 

Almost immediately after the 2016 election. Trump began to insist that he would have won the 
popular vote but for the three to five million illegal votes cast for Clinton—an absurd claim. He 
quickly established a Presidential Advisory Commission on Election Integrity to investigate vote fraud 
and appointed as its vice chair Kris Kobach, one of the nation’s foremost vote suppressors.The 
Commission disbanded without finding proof of voter fraud. When the 2018 midterm elections 
produced very close results in several races across the country. Trump raised false alarms about 
Democrats’ trying to steal elections. 

American intelligence officials have reported that Russia is already interfering in the 2020 
election to help Trump, just as it did in 2016.^^^ Even before Trump pressured Ukraine to dig up dirt 
on the Bidens, he had said he would accept foreign assistance in an election and not tell the EBI about 
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it.When Democrats proposed legislation to require all presidential candidates to report to the FBI 
offers of foreign assistance, Senate Republicans blocked consideration of the bill.^^"^ 

Trump is endeavoring to delegitimize the 2020 presidential election by claiming that 
Democrats are seeking to expand excuse-free absentee balloting, in the midst of a pandemic that has 
killed more than 125,000 Americans by the end of June, so they can steal the election through fraud. 
“This will be,” Trump warns, “the most corrupt election in the history of our country, and we cannot 
let this happen.”^^^ Nearly half of all Republicans believe Trump won the popular vote in 2016, and 
about 80 percent of them believe that voter fraud happens frequently, when in fact it almost never 
does.^^^ What happens if Trump narrowly loses the election and claims it was stolen from him? 

During the 2016 campaign, when Trump made authoritarian statements, his defenders insisted 
he should be taken “seriously but not literally.”^^^ Even well over three years into his administration. 
Trump apologists insist that Democrats who warn of Trump’s authoritarian bent suffer from “Trump 
derangement syndrome.However, Trump’s actions in office demonstrate that he usually means 
what he says. The frog boils to death one second at a time, and Trump’s assault on democracy takes 
place one step at a time.^^° Most Americans are too busy to notice. Others, including most 
Republican office holders, are too satsified with lower taxes, business deregulation, and conservative 
judges to care.^^' 

Part I.C: The Republican Party’s Assault on Democracy 
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Democracies do not succumb to autocrats without the complicity of political insiders. A 

dysfunctional political party can be captured by an aspiring autocrat. To a large degree, Trump is a 
symptom of a diseased political party that has largely abandoned its commitment to democracy. 

The American political system’s commitment to democracy has been historically uneven.^^^ 
While American states extended broader suffrage rights than any other political community in the 
world in the late 1700s, the Constitution’s Framers sought to curtail what they saw as excessive 
democratic practices in the states.The Jacksonians extended suffrage to nearly all white male 
citizens, while often curtailing it for black men.^^’ After the Civil War, Republicans expanded the 
suffrage to black men, but not to any women, as suffragists were demanding.During and after 
Reconstruction, southern whites effectively nullified the voting rights of blacks. Throughout 
American history, political parties have manipulated electoral rules to entrench themselves in power, a 
pathology to which the American political system is especially vulnerable because it eschews 
nonpartisan, professionalized election administration.^^® 

The 1965 Voting Rights Act dramatically expanded black political participation in the South, 
and one might have assumed that American voter suppression was a thing of the past. Yet in the last 
twenty years, the Republican Party has revived the practice to preserve its weakening grip on political 
power. 


Two factors account for this development. First, the national electorate is more closely divided 
between the two major political parties than has generally been true in American history.Control of 
the presidency and Congress is usually at stake in every election, which was not generally the case 
from 1896 to 1932 or from 1950 to 1990.^*^ The 537 votes in Florida that determined the outcome of 
the 2000 presidential election drove this point home.^^^ Suppressing a few thousand votes here and 
there can make the difference in elections that have enormous political consequences.^*"^ Second, a 
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combination of dramatic demographic changes and growing demands that government redress severe 
eeonomie inequality, have eonvinced Republieans that their politieal agenda is unable to command 
majority support any longer.Reeognizing that they do better “as the voting populaee goes down,” 
Republieans have ehosen to shrink the eleetorate and engage in other eleetoral machinations rather 
than alter their agenda to make it more popular. 

1. Partisan gerrymandering 

Politieal gerrymandering has existed throughout Ameriean history. In 1788, the Virginia 
legislature, at the behest of Patriek Henry, who had been a leading opponent of ratifieation of the 
Constitution, gerrymandered the House distriet in whieh James Madison, one of the Constitution’s 
foremost proponents, was eompeting for the first federal Congress. Historieally, all parties in power 
have gerrymandered legislative distriets to their advantage. However, a eombination of more 
sophistieated voter data colleetion and more powerful eomputers has recently turned gerrymandering 
into a fine art. Republieans have been the prineipal benefieiaries, espeeially after eonservative 
billionaires invested heavily in state legislative eleetions in 2010, enabling Republieans to win 
hundreds of seats, seize control of many state governments, and aggressively gerrymander distriets 
after the 2010 eensus.^*^ 

A combination of partisan gerrymandering and geographic sorting—the tendeney of 
Demoerats to live in and around cities, while Republieans are more evenly distributed 
geographieally—has produced some remarkably anti-demoeratie results, to the Republicans’ 
advantage. In the 2018 eleetions for the Wiseonsin House of Representatives, Demoerats won 53 
pereent of the popular vote but only 36 pereent of the seats.In that year’s eongressional eleetions in 
North Carolina, Demoerats won roughly half of the votes east but only three of the thirteen 
eongressional seats. In 2012 in Pennsylvania, Demoerats won 51 pereent of the statewide 
eongressional vote, but only five out of eighteen eongressional seats. A Brennan Center study 
estimated that Republiean gerrymandering netted the party between thirteen and nineteen extra 
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congressional seats in 2016.^^"^ “Is this how Ameriean demoeraey is supposed to work?,” asked 
Justiee Elena Kagan in her dissent to the Court’s reeent ruling that partisan gerrymandering is a 
nonjustieiable politieal question. 

The answer is of eourse not. In general, demoeraey means that a majority of voters enjoys at 
least a majority of the politieal power. However, one of the Republiean legislators responsible for 
North Carolina’s gerrymander justified it on the ground that “eleeting Republieans is better than 
eleeting Demoerats.”^^^ In light of the disproportionate Wiseonsin result just noted, the Republiean 
speaker of the state assembly elaimed Republieans had been “given a mandate to govern.”^^^ When 
the Pennsylvania Supreme Court in 2017 invalidated a Republiean gerrymander under the state 
eonstitution, Republiean legislators diseussed the possibility of impeaehing them for daring to insist on 
a more demoeratie outeome.^^^ As further deseribed below, when voters have approved initiatives to 
ereate independent distrieting eommissions to end gerrymandering, Republiean-eontrolled legislatures 
have tried to sabotage the results.What eould demonstrate greater disdain for demoeraey? 

2. Voter Identifieation Laws 

Beginning in 2005, Republiean legislatures have enaeted inereasingly stringent requirements 
that voters present photo identifieation at the polls to prevent voter-impersonation fraud. However, 
numerous studies eonfirm that sueh fraud essentially does not exist, while sueh voter-identifieation 
requirements have an adverse impaet on Demoeratie-leaning voter populations—persons of eolor, 
young people, and the poor."^®' 

The Republiean Party’s obsession with voter-impersonation fraud began in 2000 after a very 
elose U.S. Senate eontest in Missouri.Over the preeeding four years, the St. Louis Board of 
Eleetion Commissioners had purged from the rolls without notifieation more than fifty thousand 
voters, mostly Afriean Ameriean, after voter-registration eards mailed to them had been returned as 
nondeliverable.On Eleetion Day, thousands of people showed up to vote only to diseover they 
were no longer registered and eould not vote until a loeal eleetion judge reeeived authorization from 
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the Board. Democratic presidential candidate A1 Gore filed an emergency lawsuit late on Election 
Day, asking a court to keep the polls open late so that everyone wishing to vote could do so, and the 
judge acquiesced.However, the court of appeals quickly overturned that order and closed the 
polls.40'’ 

Republican Senate candidate John Ashcroft lost his race by only 49,000 votes and charged 
fraud and corruption in St. Louis.Missouri’s Republican Senator Kit Bond charged that 
“Democrats in the city of St. Louis are trying to steal the election.Bond sent the LBI and the local 
U.S. Attorney’s office a 250-page report alleging a vast criminal voter-fraud scheme.According to 
one voting-rights expert, thus “a new right-wing voter fraud movement was born.”"^'° Newly elected 
President George W. Bush appointed Ashcroft attorney general, and the Justice Department quickly 
established a Voting Access and Integrity Initiative, focused on uncovering evidence of voter fraud. 
Lox News broadcast fraudulent stories of pervasive voter fraud, and over time Republican voters came 
to believe there was a real problem."^^^ 

In 2005, Georgia and Indiana became the first states to enact voter photo-identification laws."^^^ 
At the time, Georgians could vote using any of seventeen different forms of identification, including a 
student identification card or a Social Security card."^'"^ Claiming a need to protect the security of 
elections. Republicans proposed a new law that would accept only six forms of government-issued 
photo identification, such as a drivers’ license or a passport."^^^ Three hundred thousand registered 
Georgia voters lacked the requisite identification, and African Americans were five times as likely as 
whites not to own cars and thus not to possess drivers’ licenses.Republicans identified no actual 
cases of voter fraud to justify the bill, but one Republican legislator explained that African Americans 
only voted when someone paid them to do so."^'^ Nor did the bill require photo identification to cast 
absentee ballots, where the potential for fraud was greater; such ballots were used most frequently by 
the elderly and military personnel, both of whom voted disproportionately Republican."^'^ The bill 
passed on a party-line vote, as black legislators protested that “[wjhat’s happening today is just an 
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updated form of Jim Crow.”"^^^ The Bush Justice Department precleared the law, over the objection of 
career lawyers in the Civil Rights Division. 

Texas Republicans began pushing for a similar year in 2005, soon after the 2000 census 
revealed that Texas had become a majority-minority state.In 2006, state attorney general (now 
governor) Greg Abbott declared that “[i]n Texas an epidemic of voter fraud is harmisng the electoral 
process and it’s time we rooted it out.”"^^^ Critics noted that none of the twenty-two cases of election 
fraud prosecuted by Abbott’s office over a six-year period—all of which targeted Democrats, most of 
whom were black or Latino—would have been stymied by a voter photo-identification law."^^^ A 
PowerPoint presentation developed by Abbott’s office to educate local officials about voter fraud 
showed a slide of blacks standing in line to vote."^^"^ 


In 2006, the Bush administration created a scandal by firing twelve U.S. attorneys for 
pretextual reasons.In the 2000 presidential election, A1 Gore had won New Mexico by just 366 
votes, and state Republicans hoped to use the voter-fraud issue to secure an edge in 2004."^^^ They 
pressured the U.S. Attorney, David Iglesias, to file indictments against employees of ACORN, a 
liberal voter-registration group, for submitting allegedly falsified voter-registration forms.Iglesias 
refused on the ground of insufficient evidence.State Republicans then pressed the Bush 
administration to replace him, which it did."^^^ Other U.S. Attorneys met a similar fate for a similar 

430 

reason. 


Despite Republicans’ best efforts to find it, almost no evidence of voter-impersonation fraud 
has emerged.Common sense indicates that such fraud would be a foolish way to seek electoral 
advantage: The potential criminal penalties are severe and the payoff in terms of votes gained is trivial. 
One study analyzing a national data set of over one billion votes cast over fifteen years found only 
thirty-one cases of possible voter-impersonation fraud. Attorney General Ashcroft’s probe, 
conducted between 2002 and 2007, uncovered only 86 convictions for voter fraud in a data set of 300 
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million votes, and not a single one was for voter-impersonation fraud, which is the only type that a 
photo-identification requirement could possibly prevent. 

Yet the nearly total absence of proof of voter-impersonation fraud has not stopped Republicans 
from perpetuating the myth—the fraudulent myth of voter fraud—which the vast majority of 
Republicans believe.Nearly every state under Republican control has enacted a voter photo¬ 
identification law."^^^ In 2008, Barack Obama easily won the presidency in an election in which the 
number of registered voters increased by ten million, 69 percent of whom voted for him."^^^ The 
following year, the American Legislative Exchange Council, an organization that coordinates 
relationships between conservative state legislators and business interests, drafted model voter- 
identification legislation, which it defended as necessary to prevent fraud. At a trial challenging 
Texas’s voter-identification law, the Republican chair of the state’s House Elections Committee 
testified that “every Republican member of the legislature would have been lynched if the bill had not 
passed.”"^^^ Because evidence of voter-impersonation fraud is almost non-existent, some Republicans 
have defended voter photo-identification laws on the ground that many people believed such fraud to 
be widespread.In other words, because Republicans had spent a decade making false allegations of 
voter fraud, photo-identification laws were now necessary to restore voter confidence in election 
integrity. 

While voter-impersonation fraud is a myth, the disparate racial and wealth effect of stringent 
voter-identification laws is real. One national study found that 37 percent of African Americans and 
27 percent of Eatinos do not have a valid drivers’ license, while only 16 percent of whites lack one. 
Eatino voters were between 46 and 120 percent more likely than white voters not to possess one of the 
forms of voter identification accepted under the Texas law. To obtain the free voter-identification 
card offered by Texas requires documentation, the cheapest option of which is a birth certificate 
costing $22, and a trip to an office of the Department of Motor Vehicles. Such offices do not exist 
in nearly one-third of Texas counties, in which Eatinos are twice as likely as whites to lack the 
required identification or own a car; the nearest DMV office could be 250 miles away."^"^^ In Texas, a 
student identification card will not get you into the voting booth, though a concealed-gun permit 
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Eight hundred thousand registered Texas voters laeked the requisite identification to vote 
under the law, while only four instances of voter-impersonation fraud had been successfully 
prosecuted in the state during the preceding twelve years. 

A federal court found that 15.1 percent of African Americans in North Carolina lacked an 
acceptable form of identification, as compared with just 4.1 percent of whites.One national study 
found that recently enacted voter-identification requirements reduced Latino turnout by 10 percent, 
black and Asian-American turnout by 6 percent, and white turnout by only about 2 percent. A study 
by the Government Accountability Office found that strict voter-identification laws enacted in Kansas 
and Tennessee decreased voter turnout from two to three percentage points from 2008 to 2012, and 
turnout fell the most among the newly registered, young people, and African Americans.Even if 
voter-identification requirements have only a modest effect on turnout, they could easily prove 
decisive in close elections. 


About 5 percent of North Dakota’s residents are Native American, and they overwhelmingly 
vote Democratic.In 2012, Democrat Heidi Heitkamp won the state’s Senate race by fewer than 
three thousand votes.In response, the Republican legislature enacted a voter-identification law that 
requires street addresses, which inhabitants of Native American reservations frequently do not have."^^^ 
Later, the Republican secretary of state settled two lawsuits charging that the law intentionally 
discriminated against Native American voters. 


3. Purging the Voter Rolls 


Purges of the voter rolls have become another favored Republican method of voter 
suppression. As voters relocate or die, voter rolls become inaccurate.Good electoral practice and 
federal law require periodically removing ineligible voters from the rolls.However, Republicans 
have used drastically overbroad criteria for purging the rolls, with the purpose and effect of removing 
voters who disproportionately lean Democratic.In the dying days of Jim Crow, Mississippi whites 
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did something similar, requiring the re-registration of voters in a third of the state’s eounties, in whieh 
40 pereent of the state’s black population lived."^^^ 

In 1993, the National Voter Registration Act, the “motor voter” law, make it easier for citizens 
to register to vote by enabling registration at government offices, such as departments of motor 
vehicles.As a quid pro quo for expanding voter access. Republicans demanded that the law require 
routine maintenance of voter rolls. However, the law provides strict guidelines as to who may be 

removed from the rolls and how."^^° Voters can be removed if they request it, change their names and 
do not promptly notify the authorities, are convicted of a felony rendering them ineligible to vote, or 
move out of the county in which they were previously registered—and then, after any of these four 
conditions are met, also fail to respond to a follow-up inquiry.However, the Act forbids using 
registrants’ failure to vote in recent elections as a reason for removing them from the rolls.Yet, in 
the last two decades. Republican secretaries of state have begun removing registrants for precisely that 
reason. They have defended their actions on the ground that the federal statute does not permit 
purging voters solely for recent failures to vote, but does not preclude purging them if they both failed 
to vote and failed to return a postcard warning them that they would be purged if they did not do so—a 
postcard that was sent only to those who had failed to vote."^^"^ 

The first of the controversial modern voter purges seems to have occurred in Florida just prior 
to the 2000 elections.In 1997, a court had overturned the result of a Miami mayoral election, in 
which hundreds of absentee ballots had been cast in favor of one of the candidates by dead voters and 
felons ineligible to vote."^^^ Within weeks, the state legislature enacted a law requiring a private 
company to purge the rolls each year."^^^ The Voter Integrity Project, a conservative advocacy group 
that supported purges as a means of preventing fraud, recommended the company that received the 
contract. 

Prior to the 2000 election, Katherine Harris, Florida’s Republican secretary of state, sent 
county election supervisors a list of fifty-eight thousand alleged felons to purge from the voter rolls."^^^ 
Although African Americans were only 15 percent of Florida’s registered voters, they constituted 44 
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percent of the purge list, which turned out to be rife with errors.Names had been added if there was 
as little as a 70 percent match between the name on the voter rolls and a name in the state’s felon 
database.When one county election supervisor analyzed the two lists and insisted on a perfect 
match, he could verify only 33 of the 697 names he had been told to purge. Twenty counties 
disregarded the list because of its inaccuracy, but a majority used it to purge the rolls. 


Voters who knew they were properly registered discovered on Election Day that their names 
had been removed from the rolls, and poll workers were unable to cure the problem in time."^^"^ The 
U.S. Civil Rights Commission later estimated that the purge might have cost A1 Gore nearly five 
thousand votes, which was more than nine times George W. Bush’s ultimate margin of victory in 
Florida. 


Ohio has recently been at the forefront of voter purges.In 2004, state Republicans launched 
a campaign to purge voter registrants after mail sent to them was returned as undeliverable, spawning 
allegations that a massive electoral fraud was in the works.More than half of the voters who were 
challenged lived in the state’s two most populous counties, and they were overwhelmingly persons of 
color, who voted disproportionately Democratic.Later, between 2011 and 2016, Ohio Secretary of 
State Jon Husted purged another two million voters from the rolls, 60 percent of whom were 
eliminated solely for infrequent voting. 

Voter purges disproportionately impact persons of color, the poor, and young people—all of 
whom are relatively more transient. Ohio voters living in neighborhoods that backed President 
Obama by more than 60 percent in 2012 had twice as many registered voters purged for inactivity as 
neighborhoods in which he received less than 40 percent of the vote."^*' 


Brian Kemp, Georgia’s secretary of state (now governor) was another maestro of the voter 
purge.Between October, 2012, and November, 2014, Kemp eliminated 732,000 names from the 
voter rolls, and then purged another 591,000 two years later.Kemp’s spokesperson defended his 
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actions as “voter list maintenance to safeguard the integrity of the ballot box and prevent firaud.”"^^"^ 
However, the Washington Post reported that no cases of voter-impersonation fraud had been 
prosecuted in Georgia between 2012 and 2016."^^^ 

Georgia’s voter-roll maintenance was combined with an exact-match registration system that 
produced massive error rates.The state required that the name in the voter registration database 
precisely match that in the database of the Department of Motor Vehicles. A missing hyphen in a 
name or a missing “e” in the name “Carole” would result in a registrant’s being left off the rolls. 
Between 2013 and 2016, African Americans in Georgia were one-third of the applicants for voter 
registration, but 64 percent of the tens of thousands whose new registrations were rejected or 
designated “pending” for data mismatches.Asian-American and Latino registrants were more than 
six times as likely as white ones to have their registrations rejected. 

Interstate Crosscheck, an alliance in which twenty-seven states participated until it was 
suspended late in 2019, proved a powerful weapon for purging voters in the name of eliminating 
fraud.The program was supposed to identify persons registered to vote in two or more states.Its 
database collected voter records, including names, dates of birth, and the last four digits of social 
security numbers.Interstate Crosscheck flagged 7.2 million registrants as suspect, and several 
states purged their rolls based on its data."^^"^ In Virginia, for example, in 2014, nearly 350,000 names 
were identified as suspect because Crosscheck identified them as registered in other states.Those 
names already appearing on an inactive voters list were then summarily removed. 

The Crosscheck system was massively inaccurate.Because not all states using it required 
the same information for voter registration, there were enormous possibilities for error. For 
example, most states did not require social security numbers for voter registration, and some did not 
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even use voters’ middle names.A former FBI agent investigating the more than 35,000 North 
Carolina voters identified by Crosseheek as improperly registered in multiple states determined that 
every one of them was a false positive. Researehers at several universities have similarly found that 
Crosseheek has an error rate greater than 99%, and its errors are not randomly distributed aeross raeial 
and ethnie groups.^*’' Amerieans of eolor are relatively more likely to possess eommon last names. 
Eight-nine pereent of Amerieans named Washington are Afriean Ameriean, and ninety-four pereent of 
persons named Hernandez are Latino.Crosseheek’s focus on surname matches has a vastly 
disparate impact on persons of color. 

A study by the Brennan Center for Justice estimates that 17 million voter registrations were 
cancelled across the United States from 2016 to 2018.^°^ To this day, states such as Georgia and 
Wisconsin are purging or considering purging hundreds of thousands of voters because they have not 
voted in recent elections. 

4. Other Methods of Impeding Voter Registration 

Beginning in 2008, Republicans exploited fears of voter fraud by attacking ACORN, a 
community-based advocacy organization that conducted voter registration.^®^ ACORN employees in 
Nevada, who received bonuses for registering a certain number of voters per day, had submitted 
fictitious names such as Mickey Mouse. In a presidential debate, John McCain charged that 
ACORN “is now on the verge of perpetrating one of the greatest frauds in voter history.”^®® Although 
there was no evidence that Mickey actually voted, 52 percent of Republicans believed that ACORN 
had stolen the election for Obama, whose margin of victory was well over nine million votes. ^'® 

Beginning in 2010, Republican legislatures began imposing obstacles to mass voter- 
registration drives.^'' Invoking the ACORN episode as justification, Florida enacted a statute 
requiring organizations registering large numbers of voters to comply with a barrage of bureaucratic 
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requirements and to submit eompleted voter-registration forms to the state board of elections within 
forty-eight hours or face possible fines and felony prosecution.^'^ As a result of the new law, the 
League of Women Voters, which had conducted voter-registration drives for seven decades in Florida, 
ceased its operations.African Americans and Latinos in Florida had been twice as likely as whites 
to register through such drives.^'"' Only three people had been arrested for voter fraud in Florida over 
the preceding three years, fewer than the number of shark attacks. 

In Georgia, Secretary of State Brian Kemp launched an investigation of the voter-registration 
methods of the Asian-American Legal Advocacy Center, but after two years found no wrongdoing to 
charge.Then he turned his attention to the New Georgia Project, a voter-registration group focused 
on blacks. While he claimed to be investigating fraud, Kemp privately remarked that if Democrats 
succeeded at registering persons of color, they might start to win statewide elections.^'* Again, 
Kemp’s investigation came up empty-handed, though his fraud allegations captured media attention.^'^ 

In 2018, the NAACP conducted a massive voter-registration drive in Tennessee, which 
produced nearly 100,000 voter registrations. However, thousands of the forms were incomplete and 
many were submitted on the last day of registration eligibility. In response, the Republican legislature 
enacted a law making mass voter-registration drives nearly impossible: Signature gatherers had to 
satisfy an onerous training requirement; civil penalties were authorized for submission of incomplete 
forms and criminal penalties for failure to submit completed forms in a timely manner; and paying 
signature gatherers based on the number of forms submitted was prohibited. 

Kris Kobach, the former Kansas Secretary of State, has persuaded many Republican 
legislatures to require proof of citizenship to register to vote.^^^ Kobach claimed, without evidence, 
that eighteen thousand non-citizens might have registered to vote in Kansas. Research has 
consistently found that voting by non-citizens is extremely rare, and Kobach identified just one such 
instance, by someone who was in the process of being naturalized and had erroneously assumed 
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eligibility to vote.^^"^ The Kansas law Kobaeh was responsible for eost the 35,000 Kansans who eould 
not produce proof of citizenship their voting rights. A study by the Brennan Center found that 7 
percent of Americans, mostly persons of color, cannot readily produce documents proving 
citizenship. 

5. Suppressing the Youth Vote 

The majority of young people today, especially those attending college, do not think well of the 
Republican Party or President Trump. A 2019 poll revealed that nearly twice as many college students 
identified as Democrats than as Republicans, and Trump’s disapproval rating among that group was 70 
percent.Rather than changing the party’s policies to try to appeal to these young people. 

Republican legislatures are making it harder for them to vote.^^^ 

In 2014 in Florida, the Republican secretary of state barred early-voting sites from public- 
university campuses, a decision later invalidated by a federal court.In 2016, Florida college 
students voted by a margin of great than two to one for Hillary Clinton. Two years later, they cast 
about sixty thousand on-campus ballots, more than the margin of victory in both the Senate and 
gubernatorial elections.Unwilling to abandon their efforts to suppress the college-student vote, in 
2019 the Republican legislature enacted a law requiring all early-voting sites to offer “sufficient non- 
permitted parking,” which is hard to come by on college campuses. 

After narrowly losing both a Senate race and the state’s presidential contest in 2016, New 
Hampshire Republicans complained that five thousand out-of-staters had illegally voted. Those 
supposedly illegal voters turned out to be college students entitled to vote under state law.^^"^ In 
response. Republicans enacted a law requiring out-of-state college students to establish “residency” 
rather than mere “domicile” to be eligible to vote.^^^ Among other steps, this would require obtaining 
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a state drivers’ license and car registration, at the cost of hundreds of dollars. During the Jim Crow 

era, poll taxes, of which the New Hampshire law is a modern variant, significantly reduced turnout 
rates. 

The percentage of American college students casting ballots doubled between 2014 and 2018. 
That higher turnout benefits Democrats, even in Texas, where the students voted overwhelmingly for 
Hillary Clinton in 2016.^^^ Austin Community College, which has 72,000 students, most of whom 
come from working-class families of color, used its own money in 2018 to establish a mobile early- 
voting site to service its campuses, as did many other Texas colleges. In response. Republicans 
enacted a law requiring that all polling places remain open during the entire twelve-day early-voting 
period, which eliminated “pop-up” mobile voting sites, which are the only ones such college campuses 
can afford. 

In 2011 in Wisconsin, Republicans severely restricted the use of student identification cards for 
voting.Poll workers were required to check signatures only on student identification cards, which 
many of them lack because putting a signature on an identification card that doubles as a debit card 
and a dorm-room key is a security risk.^"^^ The law also required that identification cards used for 
voting expire within two years, while most college identification cards last for four.^"^^ Republicans 
defended the law as an anti-fraud measure, but Wisconsin has no recent recorded cases of student 
voter fraud.The college-student voting rate fell substantially in Wisconsin in 2016, as compared 
with the rate both in earlier Wisconsin elections and nationwide that year.^"^^ Trump won Wisconsin 
by fewer than 23,000 votes; the University of Wisconsin system alone enrolls over 170,000 
students. 

6. Other Barriers to Voting 

Republicans have enacted other barriers to participation for Democratic-leaning voters. In the 
early 2000s, early voting became popular among voters who prefer to avoid long lines on Election Day 
or consider another day more convenient.In 2004, early voting was considered a bipartisan reform, 
and Governor Jeb Bush of Florida called it a “great” idea. Early voting proved especially attractive to 
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African American voters.In 2008, with Obama on the presidential ballot, African Americans in 
Florida constituted 13 percent of registered voters but more than 35 pereent of early voters. 

In response, Florida Republicans shortened the early-voting period from fourteen days to 
eight.In Ohio, where Obama had reeeived fewer votes than McCain on Election Day yet still 
carried the state owing to heavy early voting by African Americans, Republicans shrank early-voting 
days from thirty-five to eleven. Both states banned voting on the Sunday before the election after 
black churches had eondueted suceessful “Souls to the Polls” events.A Republican campaign 
consultant in Florida admitted that the increase in blaek turnout generated by early voting “certainly 
sent a ehill down our spines. 

After Shelby County, North Carolina Republicans reduced the number of early-voting days, 
even though polls showed 85 percent support for early voting.The bill’s sponsor explained that 
while he had supported early voting when it was first introduced, now he felt it had beeome “tainted in 
one direetion.”^^^ After Demoerats won the Wisconsin gubernatorial eleetion in 2018, Republieans 
used a lame-duek session to reduce the number of early-voting days.^^^ 

Early voting can also be truneated by reducing the number of sites where it takes place. 

When Obama surprisingly carried Indiana in 2008, Republicans blamed the disproportionate use of 
early voting by African Americans. Republican legislators passed a bill, signed into law by 
Governor Mike Pence, that allowed eounties with more than 325,000 residents to establish more than 
one early-voting site only if the bipartisan county election board unanimously agreed to do so, 
meaning that Republican board members had an effective veto.^^^ Only three of the state’s ninety-two 
counties have populations that large, and 62 pereent of Indiana’s blacks live in two of them.^^® Early 
voting in one of those counties plummeted by 26 percent after this law was enacted. By contrast. 
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Republican-friendly Hamilton County established three early-voting sites, resulting in a 63 percent 
increase in early voting. 

In Ohio, the secretary of state allocates just one polling station per county for early voting, 
which means that Hamilton County, population 800,000, and Pickaway County, population less than 
60,000, get the same single early-voting site.^^^ Franklin County has 274,000 African American 
voters, Pickaway only 1,881.^^"^ The chairman of the Franklin County Republican Party explained that 
he did not think the state should “contort the voting process to accommodate the urban—read African 
American—voter turnout machine. 

Reducing the numbers of early-voting days and early-voting sites inevitably creates longer 
lines to vote on Election Day. In 2012 in Florida, where Republicans had cut six days of early voting, 
an estimated 200,000 people did not vote because of long lines at the polls. Two Ohio Republican 
secretaries of state have restricted the number of polling stations for early voting in urban areas, thus 
creating four- or five-hour wait times on Election Day, which discourages people in these Democratic- 
leaning districts from voting. 

Closing Election Day polling stations and reducing the number of voting machines at polling 
sites also produce long lines, which discourage voting. In the three years after Shelby County, the 
number of polling places in the states that had previously been subject to preclearance fell by 868.^^^ 

In Indiana, the Republican secretary of state eliminated 170 voting precincts in Eake County, home to 
the state’s largest Eatino and second largest African American populations.Neighborhoods with 
populations consisting largely of persons of color usually are allocated fewer poll workers and fewer 
voting machines, despite their greater population densities. 

The 2004 presidential election came down to Ohio. Republican county election officials 
allocated strongly Democratic precincts in Columbus seventeen fewer voting machines than four years 
earlier, while mostly Republican precincts received eight additional machines.As intended. 
Democratic precincts experienced massive lines at the polls, with some people voting near Ohio State 


Eatima Hussein, How Republicans Are Manipulating Early Voting, Indianapolis Star (Aug. 10, 
2017). 

Anderson, 118. 

at 118-9. 

Id. at 119. 

Berman, 269-70. 

Anderson, 77. 

at 119; Cohen, 186. 

Craig Eyons, State plan cuts Lake County voting precincts by a third, Chi. Trie. (Aug. I, 2018). 
Anderson, 117; Stephanie Mencimer, Even Without Voter ID Laws, Minority Voters Face More 
Hurdles to Casting Ballots, Mother Jones (Nov. 3, 2014). 

Berman, 220. 



University having to wait in line as long as four to five hours. One survey estimated that 3 pereent 
of Ohio’s voters, about 174,000 people, abandoned long lines and went home without voting. 

George W. Bush won the state by 118,000 votes.On average, Afriean Amerieans in Ohio waited in 
line fifty-two minutes to vote, while whites waited only eighteen minutes. 

Moving polling stations to ineonvenient loeations also reduces voter turnout. One study found 
that every increase of one-tenth of a mile in distance to a polling place reduces turnout by registered 
African Americans by 0.5%.^^^ In 2016, North Carolina Republicans relocated nearly one-third of the 
state’s early-voting sites, which increased the distance African Americans had to travel to vote early, 
while leaving white voters largely unaffected. In 2018 in Dodge City, Kansas, local officials 
relocated the sole voting site four miles outside of the city and away from public transportation, to 
suppress turnout among the city’s 60 percent Latino population. 

Republicans have also restricted the use of provisional ballots, which enable persons who show 
up to vote at the wrong polling place in their county to cast a ballot, which can be confirmed as valid 
after Election Day. Arizona Republicans passed a law restricting who can submit another person’s 
absentee mail ballot, which federal courts invalidated as intentional discrimination against persons of 
color, who often lack reliable postal service and access to transportation.Arizona’s Republican 
governor has recently overridden a policy change proposed by the Democratic secretary of state, 
which would have directed election officials to permit voters who neglected to sign their absentee mail 
ballots, as required by law, to cure the problem after Election Day.^^° In Texas and Georgia, 
Republican election officials have interpreted laws barring the provision of assistance to voters at the 
polls to authorize felony charges against, respectively, a young man helping his Bengali-speaking 
mother translate a ballot and against an African American civil rights activist showing a young woman 
who had sought his help how to use a voting machine. 

7. Undoing Election Results 
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In recent years, Republicans have employed several methods of undoing election results, when 
voter suppression did not suffice to win elections. 

a. Eviscerating the Powers of Democratic Governors 

Beginning in 2016 in North Carolina, Republican legislatures have responded to Democratic 
victories in gubernatorial elections by passing laws during lame-duck sessions that deprive the new 
governors of powers traditionally allocated to the chief executive. While democratic theory does not 
require any particular allocation of powers between legislatures and governors, that distribution ought 
not to depend on which party happens to hold the governorship at a particular moment. Stealing 
powers from a duly elected government official is the stuff of autocrats. 

2016, Democrat Roy Cooper won the North Carolina gubernatorial contest by about ten 
thousand votes.During its lame-duck session, the Republican legislature passed a bill, signed into 
law by the outgoing Republican governor, requiring state senate approval of the new governor’s 
cabinet appointments, abrogating his power to appoint trustees of the state university, and eliminating 
more than a thousand members of his staff. The law also changed election administration, requiring 
the body supervising state elections to be evenly divided between Republicans and Democrats, with 
Republicans to hold the chairmanship during even years, when all statewide elections are held.^^^ The 
legislature also shrank the state court of appeals by three seats, depriving Cooper of the opportunity to 
fill vacancies. 

In 2018, Democrats won the gubernatorial elections in Michigan, Wisconsin, and Kansas. In 
each state. Republican legislatures repeated some version of the North Carolina experiment. In 
addition to depriving Democratic governor Tony Evers of traditional appointment powers, the 
Wisconsin legislature removed his power to make rules for Medicaid expansion, and negated the 
authority of the newly elected Democratic attorney general to determine whether Wisconsin would 
participate in litigation challenging the constitutionality of the Affordable Care Act (“ACA”).^^^ 
Wisconsin Republicans are also contemplating trying to remove the governor from the redistricting 
process that will take place after the 2020 census, which would enable them to preserve the most 
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gerrymandered state legislative districts in the nation. 


In 2018, North Carolina and Florida Republicans pursued court-packing schemes to deprive 
Democratic governors of the traditional prerogative to appoint judges. In North Carolina, they 
proposed a constitutional amendment that would shift the power of appointing judges from the 
governor to a process controlled primarily by the legislature.^^® Had that amendment passed, which it 
did not, the Republicans would then have expanded by two the size of the state supreme court, which 
had a Democratic majority. Governor Rick Scott of Florida, who was leaving office to run for the 
Senate, announced that on his last day in office in January, 2019, he would replace three state justices 
retiring from the high court if Democrat Andrew Gillum had won the gubernatorial election (which he 
did not).^®^ 


b. Circumventing Inconvenient Referenda Results 

Populist autocrats often favor referenda, and Republicans supported them in recent decades 
when they reliably produced anti-gay policies. However, in recent years, state voter initiatives and 
referenda have been used to enact policies that Republican legislators have refused to support, such as 
raising the minimum wage, expanding Medicaid, and ending partisan gerrymandering. In response. 
Republican legislatures have circumvented inconvenient referenda results. 

Felon disfranchisement has long been a means of reducing black political influence. As of 
2016, one of every thirteen African Americans in the United States was disfranchised owing to a 
felony conviction, compared to only one in every fifty-six non-black persons. Of the approximately 
2.6 million Americans who have completed their prison sentences but remain disfranchised because of 
a felony conviction, the majority live in Florida,^®® which first permanently disfranchised felons in 
1868 in order to disempower newly freed slaves. Today, blacks are 16 percent of Florida’s 


Reid J. Epstein, Why Wisconsin Republicans Insisted on an Election in a Pandemic, N.Y. Times 
(Apr. 7, 2020). 

Lynn Bonner, NC voters reject constitutional amendments limiting governor’s power; 4 others 
pass, Raleigh News and Observer (Nov. 6, 2018). 

Mark Joseph Stern, Rick Scott Is Preparing to Pack the State Supreme Court After His Term Ends, 
Slate (Sept. 12, 2018). 

Mounk, 50; Michael J. Klarman, From the Closet to the Altar: Courts, Backlash, and 
THE Struggle for Same-Sex Marriage 69,106 (2013). 

See, e.g., Davie Jamieson, Minimum Wage Raise Passes in Pour GOP States, Huff. Post (Nov. 4, 
2014); Sarah Kliff, Republican Leaders Want to End Obamacare. Their Voters Are Expanding It., 
N.Y. Times (July 1, 2020); Dave Zweifel, Plain Talk: How long can Republicans ignore the people's 
voice on redistricting?. The Capital Times (Apr. 17, 2020). 

Diamond, 256-59. 

Anderson, at 93. 

Id. at 93-94. 

Berman, 209. 



population, but one-third of those disfranehised due to felony eonvietion.^^^ Twenty-one pereent of 
Florida’s blaeks are disfranehised for that reason. 

Refleeting growing revulsion towards mass ineareeration, in 2018 Florida voters approved by a 
margin of nearly two to one an initiative ending disfranehisement for nearly all eitizens with felony 
eonvietions who had eompleted their sentenees, whieh would potentially restore voting rights to 1.4 
million Floridians.^®® In response, Republieans passed a law requiring those persons to pay all eourt 
eosts, fees, and restitution before regaining suffrage rights, a requirement eompletely absent from the 
initiative.®®' Under the statute, up to one million of those potentially reenfranehised by the initiative 
would be unable to regain their voting rights.®®^ 

In 2018, Missouri voters approved by initiative, as did voters in several other states, a 
eonstitutional amendment to end partisan gerrymandering by requiring that legislative distriets be 
initially drawn by a nonpartisan demographer instrueted to pursue a fair distribution of power between 
the parties.®®^ Fearful of losing their eleetoral advantage, Republiean legislators proposed another 
eonstitutional amendment to eviseerate the voter initiative, whieh would eliminate the demographer 
and instrueted the eleetoral eommission to prioritize eompaetness rather than partisan fairness, whieh 
would disadvantage Demoeratie voters, who eluster around St. Louis and Kansas City.®®"' The 
Republiean amendment would also leave open the door to apportionment based on eitizenship rather 
than population, whieh would reduee Demoeratie and Latino politieal power.®®® To mislead voters, 
Republieans taeked on to the amendment trivial ethies and lobbying restrietions on state lawmakers.®®® 

In 2016 in South Dakota, voters approved an initiative enaeting eampaign-finanee reform, 
ineluding redueed eontribution limits, greater diselosure requirements, enhaneed enforeement, and a 
publie-voueher system.®®^ Republiean legislators deelared a state of emergeney, whieh allowed them 
to repeal the initiative and prevent voters from reenaeting it.®®* 

In 2018 in Miehigan, Republieans undertook an extraordinary bait and switeh to undermine a 
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proposed ballot initiative to approve an inerease in the minimum wage and mandatory siek pay.^°^ By 
enaeting these proposals through legislation, Republieans managed to keep the initiatives off the 
ballot.^'® Then, after the eleetion, the lame-duek governor signed a Republiean bill to repeal the 
earlier law.^'' Under the state eonstitution, legislative override of a voter initiative would have 
required a supermajority that Republieans could not have generated. 

c. Blocking Voter Initiatives 

Because voters are increasingly using initiatives to enact popular policies that Republican 
legislators block, those same legislators are making it harder to place initiatives on the ballot. 
Republican legislatures are requiring more signatures to qualify measures for the ballot and insisting 
that a certain percentage of those signatures be obtained from every county in the state, which will be a 
tougher requirement to satisfy in sparsely populated. Republican-leaning counties.They are also 
making it more difficult to obtain signatures, by preventing out-of-staters from participating in 
signature gathering, prohibiting the use of out-of-state money in the process, and forbidding the 
common practice of paying signature gatherers by the signature. Such measures express contempt 

for democracy—erecting barriers to voters’ circumventing legislatures that have defied the will of the 
majority. 

In 2020 in Florida, reflecting Republican legislators’ dissatisfaction with the felon- 
reenfranchisement initiative that passed in 2018, they have put on the ballot a constitutional 
amendment that would require initiatives, in order to become law, to be approved by 60 percent of the 
voters in two consecutive elections.Florida Republicans are also considering a bill to narrow the 
window for signature gathering and to require that initiative supporters submit signatures equivalent to 
8 percent of the votes cast in the preceding presidential election not only statewide but also in every 
state congressional district, as opposed to just half of the districts, as currently required under state 
law.^'^ Missouri Republicans, unhappy with the 2018 voter initiative to eliminate partisan 
gerrymandering, are considering a very similar measure requiring initiative proponents, to qualify a 
measure for the ballot, to gather more signatures and from a more geographically balanced segment of 
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the population. 


617 

d. Delaying or Caneeling Eleetions 

In January, 2018, a Demoerat won a stunning upset in a special election for a Wisconsin state 
senate seat.^'^ In response. Republican governor Scott Walker refused to set dates for two other 
special elections to fill legislative vacancies.State law specified that if a legislative vacancy 
occurred “before the second Tuesday in May in a year in which a regular election is held to fill the 
seat,” then it “shall be filled as promptly as possible by special election.”^^® Walker argued that 
because the two legislative vacancies had arisen in December of the preceding year, he was not 
required to hold a special election for the seats—a textually plausible but functionally ridiculous 
reading of the statute.When a state trial judge, a Walker appointee, rejected the governor’s 
interpretation. Republican legislators denounced him.^^^ 

In 2017 in Alabama, Republicans considered delaying or canceling a special election to fill the 
Senate seat vacated by Jeff Sessions when he became U.S. Attorney General. Governor Robert 
Bentley had initially planned not to hold a special election at all, after appointing Luther Strange to fill 
the vacancy, but election officials determined that he was legally required to do so.^^^ After Bentley 
was forced to resign in the face of a sex scandal, his successor. Lieutenant Governor Kay Ivey, called a 
special election for the Senate seat for December, 2017.^^"^ After former state supreme court justice 
Roy Moore won the Republican primary for that seat, the Washington Post published credible 
accounts that decades earlier Moore had engaged in predatory behavior towards teenage girls. 

Opinion polls then showed the race was a toss-up.Senior Republican officials, including Senate 
Majority Leader Mitch McConnell, pressured Governor Ivey to cancel the election, for fear that Moore 
might lose it, and even suggested asking Senator Strange to resign to set up another special election, in 
which Republicans might put forward a stronger candidate than Moore.This is an odd way to run a 
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democracy, and to her credit Ivey rejected such machinations, for which she was rewarded with harsh 
Republican criticism when Moore narrowly lost the election to Democrat Doug Jones. 

In May, 2020, Georgia governor Brian Kemp actually did cancel an election to fill a seat on the 
state supreme court. Kemp apparently connived with Justice Keith Blackwell, who had decided to 
retire rather than run for reelection, to step down within six months of the scheduled November 
election. Under a poorly worded provision of the state constitution, Kemp was able to both appoint 
Blackwell’s replacement and delay the new justice’s first appearance on the ballot for more than two 
years—in a state in which Democrats are forecast to have a chance to win statewide elections for the 
first time in more than a decade this fall.^^° 

f Subjecting Voters to the Risk of Death for Political Advantage 

In 2020, in Wisconsin, the Republican legislature decided that voters should face a heightened 
risk of infection and possible death from COVID-19 in order to enhance Republicans’ chances of 
holding onto a contested state-supreme court seat.^^^ Every other state that had elections scheduled for 
late March or April had postponed them because of the pandemic, and Democratic Governor Evers 
asked the legislature to postpone Wisconsin’s April 7 election.It appeared the state supreme-court 
seat at issue would determine the outcome of a lawsuit seeking to force the secretary of state to purge 
two hundred thousand registered voters from the rolls before the 2020 election; that purge could easily 
determine the outcome of the presidential contest in Wisconsin, which in 2016 Trump had won by less 
than 23,000 votes.Republican legislators apparently calculated that reduced turnout would help 
their candidate in the supreme court contest, so they rejected the governor’s request. 

When Evers then issued an executive order to delay the election on his own authority, the 
Republican-controlled state supreme court blocked it.^^^ When a federal district judge extended the 
deadline for receipt of absentee ballots, which the state had hurriedly sent to millions of voters in the 
preceding weeks, the Republican majority of the U.S. Supreme Court overturned that decision.^^^ In 
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several states, Republieans are bloeking Demoeratie efforts to expand absentee voting and vote-by- 
mail in the face of the pandemic.Subjecting voters to a heightened risk of death for political 
advantage is a new low for the Republican Party. 

8. Conclusion 

Politics is and always has been a nasty business. Historically, both Democrats and 
Republicans have gerrymandered legislative districts to their advantage, set election dates that they 
assumed would benefit their candidates, and altered the scope of the electorate based on calculations 
of political advantage. Yet what the Republican Party has done in the first two decades of the twenty- 
first century, well before Donald Trump entered politics, is the most comprehensive assault on 
democratic governance since the 1965 Voting Rights Act ended Jim Crow rule in the American 
South.The party has aggressively gerrymandered legislative districts; purged the voter rolls; 
imposed countless impediments to registration and turnout, especially for the poor, the young, and 
persons of color; circumvented and obstructed voter initiatives; and undermined the results when it has 
lost elections. 

Most of these electoral machinations are of low salience and may appear relatively minor in 
effect when considered in isolation from one another. Perhaps that is why many of the leading vote 
suppressors—such as Greg Abbott in Texas, Thom Tillis in North Carolina, and Brian Kemp in 
Georgia—have been rewarded by voters with some of their state’s highest offices.In addition, most 
Americans are understandably reluctant to conclude that one of their great political parties has 
partially abandoned its commitment to democracy. Yet that is precisely what has happened. As one 
elderly African American veteran of the civil rights movement observed after North Carolina 
Republicans enacted their omnibus voter-suppression law in 2013, “it is like we are living life over 
again. Everything that I worked for in the last 50 years was being lost.”^"^' 

I.D; The Republican Party’s Complicity with Trump 

Sections I.B and C have considered, respectively. President Trump’s authoritarian bent and the 
Republican Party’s assault on democratic governance at the state level, where most of the rules 
regulating the American political system are formulated. This Section looks at how national 
Republican officeholders have become complicit with Trump’s assault on democratic norms and 
institutions. 
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1. The Republican Presidential Primaries 


A little over 40 percent of Republican voters supported Trump during the presidential 
primaries.The party elite sought desperately to prevent his becoming the party’s nominee, partly 
because they assumed he would be a weak candidate in the general election and partly because they 
justifiably doubted that he was really a Republican. Most of the party’s elite favors cutting 
government spending on Social Security, reducing taxes on the wealthy, avoiding “wasteful” 
infrastructure spending, promoting immigration, and supporting international trade.Trump rejected 
all of these positions, some of which are quite unpopular with the party’s base, and was able to secure 
the nomination partly because he was less dependent than the other Republican candidates on the big 
donors who supported the traditional Republican agenda. Trump was frugal with his own wealth in 
the campaign but benefitted from billions of dollars in earned media resulting from his seemingly 
endless string of controversial remarks. 


In parliamentary democracies, party insiders generally choose the parties’ candidates for prime 
minister.^"^^ The Framers of the U.S. Constitution designed the electoral-college system to ensure that 
elites directly picked the president. While that system quickly evolved to nullify the independent 
role of presidential electors, party in s iders continued to choose presidential candidates. In the early 
years of the republic, party congressional caucuses chose presidential candidates, and in the 1830s 
party conventions dominated by party officials took over the task.^^*’ Primary elections did not exist 
until early in the twentieth century, and not until 1972 did those elections, together with party caucuses 
in some states, become the principal vehicles for selecting presidential candidates.After street riots 
erupted around the Democratic Party convention in Chicago in 1968, party officials introduced 
democratic reforms in the presidential-selection process to ensure that Democratic voters would select 
the party’s presidential nominee; the Republican Party largely followed suit.^^^ Today, for in s iders to 
play any significant role in influencing the parties’ choice of presidential nominee is widely regarded 
as illegitimate, as Bernie Sanders’ supporters made clear in 2016.^^^ 
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Popular and potentially authoritarian figures in Ameriean history, such as Henry Ford, Huey 
Long, and Joseph McCarthy, have occasionally entertained presidential ambitions. Yet none of 
them could have secured a major-party nomination because of strong elite opposition. George 
Wallace ran for president in 1968 on a populist, white-nationalist platform not very different from that 
of Donald Trump in 2016, but he never had a realistic chance of securing the Democratic nomination 
and ran instead as an independent, winning about 13 percent of the popular vote.^^^ While the 
screening of presidential candidates by party elites was not particularly democratic, it did protect the 
democratic system from subversion by an authoritarian figure. 

Even after the 1972 reforms, the need to raise large sums of money and gain media attention— 
the “invisible primary”—screened out most outsider candidates.However, starting in the 1990s, 
such candidates began to appear in Republican presidential primaries.The wealthy businessman 
Steve Forbes ran twice for the Republican nomination, as did Reverend Pat Robertson, founder of the 
Christian Broadcasting Network.Still, two months after Trump announced his candidacy in June, 
2015, bookmakers put the odds of his becoming president at 100 to 1.^^' 

Yet Trump had fame as a result of the New York tabloids and NBC’s The Apprentice, and he 
raised a great deal of money on the Internet. More importantly. Trump received over 2 billion 
dollars’ worth of earned media coverage during the primaries because television viewers could not 
take their eyes off of him. Trump also benefitted from early support from right-wing media 
personalities such as Sean Hannity and Ann Coulter, who had been laying the groundwork for an 
outsider candidate such as Trump for more than a decade by stoking racial grievances, attacking 
Democrats as “traitors,” and encouraging an authoritarian bent among Republicans. 

When donors and the media had been unable to put a dent in Trump’s candidacy, party leaders 
tried to block his nomination.Mitt Romney, the party’s 2012 nominee, attacked Trump as a “fraud” 
and a “phony,” and John McCain, the party’s standard-bearer in 2008, called him “ignorant” and 
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“dangerous.Yet sueh attaeks had little discernible adverse impact on Trump-inclined voters, and 
may even have redounded to his advantage. Moreover, once Trump had acquired democratic 
legitimacy by winning primary contests, the party could not plausibly have intervened to unbind his 
convention delegates.The party-primary process had failed its gate-keeping function and enabled a 
deeply unfit and dangerous man to become the presidential candidate of one of the two mainstream 
political parties.Yet that did not oblige Republican voters and party leaders to support him in the 
general election. 

2. The General Election 

Democratic breakdowns in Europe in the 1930s and South America in the 1970s demonstrate 
the importance of mainstream politicians resisting autocratic demagogues when they have the 
chance. Eailures to do so are usually attributable to some combination of overconfidence that they 
can control the demagogue once in power, and “ideological collusion,” meaning the authoritarian’s 
agenda overlaps with their own.^^° History is full of examples, including Mussolini and Hitler, of 
authoritarian figures being invited into power by more mainstream politicians making such 
calculations. 

Recently, in Austria and Erance, mainstream politicians endorsed candidates of parties to 
which they were ideologically opposed to exclude far-right radicals from power. Many Republican 
leaders had opposed Trump in the primaries, and some had worked hard to prevent his securing the 
nomination, but in the general election they overwhelmingly rallied around his candidacy. 

Supporting Hillary Clinton was inconceivable to most of them.^^"^ Moreover, they calculated that if 
Trump won the general election, he might be coopted to their purposes—mainly, cutting taxes, 
reducing regulation, and appointing conservative judges. 

Even after the October release of the Hollywood Access tape, which featured Trump bragging 
that he “could grab [women] by the pussy” without repercussion, most Republican politicians 
remained unwilling to break with him.^^^ Primary opponent Ted Cruz, who had called Trump a 
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“pathological liar” and “utterly amoral,” endorsed him after the Republiean convention. So did 
Marco Rubio, who had previously called Trump “dangerous” and warned that we should never hand 
“the nuelear eodes of the United States to an erratie individual.Senate Majority Leader 
MeConnell endorsed Trump, as did Speaker of the House Ryan, who had refused to eampaign with 
Trump after the release of the Access Hollywood video but then reconsidered after Ryan’s approval 
ratings among Republicans dropped 28 points in ten days.^^^ 

Had a significant number of prominent Republieans made a joint statement denouncing Trump 
as incompetent and a threat to demoeratic institutions, it might have made a difference. A 
eommitment to democracy occasionally entails being willing to lose a high-stakes election.Instead, 
Republiean endorsements normalized Trump, turning the eleetion into a fairly standard two-party 
eompetition.^^^ Under current conditions of extreme political polarization and negative 
partisanship,^*^ combined with a narrowly divided electorate and an undemoeratic electoral-eollege 
system. Trump narrowly prevailed. 

3. The Early Trump Administration 

When Trump assumed office, it was widely assumed—and Republicans gave assurances—that 
Congress, the courts, honored military figures in the Cabinet, and the federal bureaucraey would 
constrain him.^*^ While Republican elected offieials never exereised much constraint, the other actors 
and institutions did initially defend traditional demoeratic norms and the rule of law. However, 
such constraints have badly eroded over time.^*^ The Trump administration has been an object lesson 
in how much democracy depends upon norms, and how mueh the enforcement of those norms depends 
on the support of individual aetors and public opinion.^** 

Early in the administration, as revelations of the Trump campaign’s contacts with Russians 
multiplied. Democrats demanded an investigation by a speeial counsel or a seleet congressional 
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committee.However, most prominent Republicans had no interest in investigating a newly elected 
Republican president and downplayed the signifieanee of the revelations. Devin Nunes, ehair of the 
House Intelligenee Committee, eolluded with the White House to undermine the Russia investigation 
that he was supposedly overseeing.Republieans also voieed little coneern about false statements to 
Congress by Attorney General-designate Jeff Sessions about his meetings with Russians during the 
campaign or about Jared Kushner’s repeated revisions of his seeurity-elearanee application to rectify 
previous omissions regarding his many foreign entanglements. 

Republican leaders who might have eriticized the President’s transgressive behavior instead 
made exeuses for him.^^^ Utah representative Jason Chaffetz wrote off any misbehavior on the 
grounds that Amerieans knew what they were getting when they eleeted Trump.Ryan and 
MeConnell exeused Trump’s troubling notions, suoh as pressuring the FBI to halt the Russia 
investigation, on the grounds that he was “new” to the business of government and “learning the 
job.”^^^ Even the relatively few Republicans who refused to defend the President’s norm-breaking 
behavior would not do anything as bold as voting against his agenda in Congress. 

However, the first year of Trump’s presidenoy also featured many institutional aotors’ abiding 
by traditional norms that oonstrain the exeoutive.^^^ Attorney General Sessions resisted repeated 
requests from the White House not to reeuse himself from the Russia investigation, insisting instead 
that he would abide by reeommendation of the Department of Justiee’s ethies offiee.^^^ Department 
guidelines elearly required Sessions’ reeusal after he told Congress he had no eommunieations with 
Russians during the eampaign but it was later revealed that he had, and he reeused.^^^ Later, despite 
eonstant abuse and humiliation from the President, Sessions refused to unreeuse himself. 

Rod Rosenstein was another senior administration offieial who, early in Trump’s tenure, did 
his job by the book and resisted pressure to do otherwise.^®' Rosenstein was a career Justiee 
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Department lawyer, who was named Deputy Attorney General early in the administration. In May, 
2017, Trump deeided to fire FBI direetor Comey for refusing to publiely exonerate the President of 
complieity with Russian interferenee in the eleetion.^®^ Trump used as a pretext a memo Rosenstein 
had written criticizing Comey for violating Justice Department standards in his July 2016 press 
conference chastising Hillary Clinton for reckless behavior in using a private email server but clearing 
her of criminal wrongdoing. 

Media coverage of Comey’s firing was largely negative, which infuriated Trump, who then 
asked Rosenstein to go on television and claim credit for the idea of firing Comey, which would have 
been untrue.Rosenstein refused to he and threatened to resign should the White House continue to 
use his memo as the pretext for firing Comey. When the story soon broke that Trump had earlier 
tried to pressure Comey into dropping the Russia investigation, Rosenstein quickly appointed Robert 
Mueller as special counsel to take it over.^®^ 

Trump’s first White House counsel, Don McGahn, despite being a Trump loyalist, also resisted 
the President’s illegal requests.In June, 2017, Trump demanded twice that McGahn have Mueller 
fired on the pretext of alleged conflicts of interest that McGahn deemed trivial. McGahn decided to 
resign rather than allow himself to become part of a reprise of the 1973 Saturday Night Massacre, but 
Steven Bannon and Reince Priebus dissuaded him from doing so.^'*^ When newspapers later 
accurately reported these events. Trump ordered McGahn to deny them, which would have been a lie, 
and to create a false record to support Trump’s account.^^' McGahn refused to do so and expected to 
be fired. 

For the first portion of Trump’s presidency, some administration officials remained committed 
to traditional norms of democratic governance, and Trump allowed himself to be constrained by the 
“adults in the room.” But after the 2018 midterm elections, the situation changed. 

4. The 2018 Midterm Elections 
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The few Republiean offiee holders who had been bold enough to eritieize Trump during his 
first two years in offiee left Congress in 2018.Senator Bob Corker of Tennessee had been a 
prominent eritie of the President, onee referring to the White House as “as an adult dayeare eenter.”^^"^ 
But Corker ehose to retire in 2018, rather than enduring a primary eontest in whieh Trump would 
eampaign for his opponent.^^^ Senator Jeff Flake of Arizona, another frequent Trump eritie, did 
likewise. Senator John MeCain, the President’s nemesis, died in the summer of 2018. 

The situation was similar in the House. Dave Trott, a two-term Republiean eongressional 
representative from Miehigan, was sufficiently alarmed by Trump’s erratic behavior in the summer of 
2017 that he criticized the President in a closed-door Republican caucus.A colleague warned him 
that the President obsessively tracked praise and criticism of himself, that someone had probably 
reported Trott’s criticism to Trump before the caucus had ended, and that Trott should be prepared for 
a barrage of critical tweets. Trott soon concluded that running for reelection as a Trump critic was 
untenable and retired.^^* Nearly half of the Republican congressional delegation of 2016 has retired, 
announced retirement, or has been defeated for reelection, including nearly all of those willing to 
occasionally criticize Trump. 

Republican office holders facing primary challenges quickly learned the power of a 
presidential endorsement. Congressman Mark Sanford of South Carolina, a prominent Trump critic, 
was defeated after the President endorsed his relatively unknown primary opponent. In Florida, 
Ron DeSantis won an unlikely victory in the Republican gubernatorial primary by earning Trump’s 
endorsement after impressing the President by criticizing the Russia investigation during several 
appearances on Fox News.^^' In 2018, many Republican primaries became competitions among 
candidates to prove who was most loyal to Trump.Candidates who had dared to criticize him after 
the Hollywood Access video was released in October, 2016, were now labeled “traitors” by their 
opponents. 
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Many of the most independent-minded Republiean House members, who tended to represent 
swing eonstitueneies, lost their seats in the midterm eleetions.^^"^ The remaining Republiean House 
eaueus was “a whole lot Trumpier,” aeeording to former Congressman Sanford.The only 
remaining voiee of eonsistent dissent was Justin Amash, and he announeed his departure from the 
Republiean Party after endorsing Trump’s impeaehment in response to the Mueller Report.^^^ 

Trump’s hold on the institutional Republiean Party also solidified over his first two years in 
offiee. In 2016, some Republiean state party ehairmen were willing to eritieize Trump, but two years 
later. Trump loyalists eontrolled the state parties and firmly diseouraged any eritieism of the 
President. When a Nebraska Republiean legislator eritieized party leaders for having allowed 
Trump to hijaek the party, the state party quiekly vowed to drive him from offiee.Trump and his 
aides have aggressively shaped state party leadership, but the President is also immensely popular 
among the party’s base.^^^ 

When Senator Corker referred to the White House as “adult day eare,” he also mentioned 
Seeretary of State Rex Tillerson, Seeretary of Defense James Mattis, and White House Chief of Staff 
John Kelly as “the people who help separate our eountry from ehaos.”^^® Yet they had all departed the 
administration by January, 2019, and their replaeements displayed little interest in resisting Trump’s 
authoritarian tendeneies.^^^ 

The best example of institutional aetors and eonstraints weakening over time is the 
performanee in offiee of William Barr, who replaeed Sessions as attorney general after the 2018 
midterm eleetions. Barr, who had already served a stint as attorney general in the administration of 
President George H.W. Bush, had established an admirable reputation in the Washington, D.C., legal 
establishment, whieh one might have assumed he would be eareful not to jeopardize in the twilight of 
his eareer.^^^ However, Barr’s performanee in offiee has so thoroughly undermined norms demanding 
the separation of law enforeement from polities that hundreds of former proseeutors of both parties 
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have demanded his resignation or impeaehment.^^^ 


In March, 2019, one of Barr’s first acts in office was to mislead the nation about the contents 
of the Mueller Report, which enabled Trump to promote a narrative of his “complete and total 
exoneration.”^^"^ Upon receipt of the Report, Barr wrote a four-page memo purporting to state its key 
findings, which was all the public would know about it until Barr released a redacted copy four weeks 
later. 

Barr’s memo accurately quoted the Report’s language that “the investigation did not establish 
that members of the Trump campaign conspired or coordinated with the Russian government in its 
election interference activities.”^^^ However, he omitted the immediately preceding words: “Although 
the investigation established that the Russian government perceived it would benefit from a Trump 
presidency and worked to secure that outcome, and that the campaign expected it would benefit 
electorally from information stolen and released through Russian efforts . . . 

In his public comments made immediately prior to the public release of the redacted report, 
Barr insisted that Mueller had found no evidence of “collusion” between Trump’s campaign and 
Russia. This was deeply misleading. The Report carefully explained that “collusion” is not a 
recognized offense under federal law, and thus prosecutors had focused only on the concept of 
“conspiracy,” which requires an actual agreement between the parties. In fact, the Report identified 
“numerous links between the Russian government and the Trump campaign,”^"^*’ including direct 
communications between campaign officials and the Russian Internet Research Agency,^"^' and efforts 
by campaign officials to obtain “dirt” on Hillary Clinton from Russian actors.Furthermore, the 
Report noted that some avenues of the conspiracy investigation had been blocked by the recalcitrance 
of witnesses such as campaign manager Paul Manafort,^"^^ which the President himself fomented, 
and by witnesses’ invoking the Fifth Amendment, which possibly included the President’s son, Don, 
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With regard to Trump’s possible obstruction of justice, Barr publicly insisted that Trump had 
no motive to obstruct the investigation because there was no underlying crime. This was also 
deeply misleading. The Report explicitly noted several possible motives for Trump to obstruct the 
investigation whether or not he and his campaign had conspired with Russians to interfere with the 
election. First, there was the politically damaging fact that Trump had lied throughout the campaign 
and into his presidency about his lack of business dealings with Russia, while he was actively pursuing 
a deal for a Trump Tower Moscow.Second, the meeting at Trump Tower between senior campaign 
officials and Russians promising “dirt” on Hillary Clinton possibly violated a federal criminal statute 
forbidding the solicitation of “anything of value” from a foreign actor in connection with an American 
election.Third, the campaign seemed to have advance notice of Wikileak’s release of information 
hacked from Democratic email accounts, which was at least politically embarrassing to the Trump 
campaign and possibly suggested the commission of another federal crime. 

The Mueller team had declined to make a “traditional prosecutorial judgment” as to whether 
the President had committed the crime of obstruction of justice because, under Office of Legal 
Counsel precedent, a sitting president cannot be indicted or criminally prosecuted, and Mueller’s team 
had decided it would be unfair to state that Trump was probably guilty of a crime when he would have 
had no immediate opportunity to rebut the charge in court. Yet Barr, in describing this aspect of the 
Report in his memo, implied that Mueller had found the obstruction-of-justice issue a close call rather 
than deciding not to make any determination at all for the reason just noted.^^' It is impossible to read 
the Report without concluding that the Mueller team believed the President had probably committed 
multiple counts of obstruction of justice. 

In his press conference, Barr also declared that the President had “fully cooperated” with 
Mueller’s inquiry.This is hard to fathom, given that Trump had refused requests to be personally 
interviewed by the special counsel and that he had repeatedly tried to get him fired.In testimony to 
Congress, Barr also denied knowing why Mueller’s legal team was reportedly unhappy with how Barr 
had initially characterized the Report, even though Mueller had written Barr a letter explaining his 
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Barr’s misleading eharaeterization of the Report shaped publie opinion in the four weeks 
before he released the redaeted version of it.^^^ When Trump falsely elaimed that the Mueller Report 
had totally exonerated him, whieh the Report explieitly declined to do, Barr said nothing publiely to 
eorreet Trump’s statements.The attorney general, whose job is to defend the nation’s legal 
interests, not those of the president, had engineered for Trump an enormous victory in the publie- 
relations battle over the Mueller Report.In Mareh, 2020, Judge Reggie Walton, an appointee of 
President George W. Bush, found Barr’s deseriptions of the Report so misleading that they “eaused the 
eourt to seriously question whether Attorney General Barr made a calculated attempt to influence 
publie diseourse about the Mueller Report in favor of President Trump. 

Barr has also repeatedly mimieked the President’s unfounded assertions regarding the eorrupt 
origins of the Justiee Department’s investigation into Russian eleetion interferenoe.^^° After the Justiee 
Department’s own Inspeetor General rejeeted the allegation of eorrupt origins, Barr refused to aeeept 
those findings and appointed a speeial proseeutor to reexamine the matter, deelaring that “[o]ur nation 
was turned on its head for three years, I think, based on a eompletely bogus narrative.”^^^ Indeed, Barr 
has traveled the world seeking evidenee to support Trump’s unsupported allegations.As already 
noted, politieal appointees in Barr’s Justiee Department have overruled eareer proseeutors in 
unpreeedented fashion in the eriminal proseeutions against Trump’s former politieal allies Roger 
Stone and Miehael Flynn. 

The shift in the behavior of the White House Counsel’s eounsel has also been dramatie sinee 
MeGahn departed in Oetober, 2018, and was replaeed by Pat Cipollone. After House Demoerats 
launehed an investigation of Trump’s behavior with regard to Ukraine, Cipollone wrote an 
extraordinary letter insisting that the impeaehment inquiry violated “fundamental fairness” and sought 
“to overturn the results of the 2016 eleetion and deprive the Ameriean people of the President they 
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have freely chosen.”^^"^ This left the President, Cipollone eontinued, with “no ehoice” but to refuse to 
“partieipate in your partisan and unconstitutional inquiry.It is not clear how House impeachment 
proceedings, clearly authorized in the Constitution, can be “unconstitutional,” and Trump’s election in 
2016 did not convert him into an autocrat who is unaccountable to law. Nor does the President have a 
constitutional right to refuse to cooperate with all congressional oversight. Moreover, in his defense of 
Trump during the Senate impeachment trial, Cipollone lied when he insisted that Trump had been 
denied the opportunity to call witnesses in the House proceedings.’*’^ 

The contrast between Secretary of State Rex Tillerson and his successor, Mike Pompeo, also 
illustrates how the “adults” had left the room, unleashing Trump. On a couple of notable occasions, 
Tillerson criticized Trump during well-attended meetings, which the President did not appreciate.’^’ 
For example, at a December, 2017, meeting at which Trump demanded that other nations start paying 
for the American troops stationed there, Tillerson stood up and announced that every person in the 
room who had put on a uniform did it not to make a buck but to protect their country. 

Trump fired Tillerson in March, 2018, and replaced him with CIA Director Mike Pompeo. 

Just before the Kansas Republican presidential primary in 2016, then-Congressman Pompeo, who had 
campaigned for Marco Rubio, warned that Trump would be “an authoritarian president who ignored 
the Constitution.”’^^ However, after Trump’s election, Pompeo lobbied for a national-security job, 
and became CIA Director and then Secretary of State.”** 

In the latter role, Pompeo failed to defend Ambassador Marie Yovanovitch from a smear 
campaign orchestrated by Trump’s personal lawyer Rudolph Giuliani and two American businessmen 
whom she was blocking from corruptly enriching themselves in the Ukrainian natural-gas industry.”* 
Pompeo then lied to the press as to whether he had been asked by State Department personnel to 
defend Yovanovitch.’” When the House of Representatives began investigating Trump’s shakedown 
of Ukraine, Pompeo ordered State Department personnel not to cooperate with House subpoenas for 
documents and depositions, accusing House Democrats of attempting to “bully . . . distinguished 
professionals” at the State Department.”^ Recently, Pompeo persuaded Trump to fire the State 
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Department Inspeetor General, who was investigating Pompeo’s possible misuse of Department 
personnel for personal errands. 

Trump onee had a seeretary of the navy who was fired for trying to prevent the President from 
damaging the military justiee system in Trump’s determination to ensure that alleged war eriminal 
Edward Gallagher did not eseape without punishment after apparently murdering eivilians in Iraq.^^^ 
He was replaeed with a navy seeretary who sought to impress the President by flying eight thousand 
miles to denounee a ship eaptain who saerifieed his eareer to proteet the health of his erew during the 
eoronavirus pandemie.^^^ 

5. The Mueller Report 

Despite the misleading eharaeterizations of Trump and Barr, the Mueller Report eontained 
suffieiently ineriminating information about the President that it probably would have ended any other 
administration in Ameriean history. While Mueller found insuffieient evidenee of aetual eoordination 
to eharge a eonspiraey between the Trump eampaign and Russians, he also found that a eonspiraey did 
not remain uneonsummated for laek of effort on either side.^^’ On July 13, 2016, Trump deelared at a 
news eonferenee, “Russia, if you’re listening, I hope you’re about to find the 30,000 emails that are 
missing. I think you will probably be rewarded mightily by our press.Mueller diseovered that 
within a few hours of Trump’s statement, a unit of Russian military intelligenee targeted email 
aeeounts eonneeted to Clinton’s personal offiee.^^^ 

In the fall of 2016, Donald Trump, Jr., was in direet eontaet with Wikileaks about the release of 
Demoeratie emails that would prove harmful to the Clinton eampaign.^**’ On Oetober 7, 2016, the 
Washington Post released the Access Hollywood videotape, whieh led many Republiean leaders to eall 
for Trump to step aside and allow Pence to lead the ticket. Thirty-two minutes after the tape was 
released, WikiLeaks posted the hacked emails of Clinton senior advisor John Podesta.^*^ The Podesta 
emails quickly diverted some of the negative media attention generated by the Hollywood Access 
video, as they included copies of Clinton speeches endorsing free trade and open borders, and 
speaking of a politician’s need to have both a public and a private position. Roger Stone, Trump’s 
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friend and political advisor, appeared to have had advance knowledge of the Podesta email dump, 
which may have saved Trump’s campaign.Trump mentioned Wikileaks and his “love” for the 
Russia-front organization dozens of times in the final months of the campaign, and there is substantial 
evidence that Trump himself was trying to coordinate with Wikileaks. 

Part II of the Mueller Report, on the President’s obstruction of justice, is devastating to Trump. 
In May, 2019, more than a thousand former federal prosecutors who had served under both Republican 
and Democratic administrations, signed an open letter stating that Trump’s conduct, as documented in 
the Report, would have resulted in an indictment for obstruction of justice of anyone other than a 
sitting president. 

Analyzing Supreme Court precedent, the Mueller team concluded that official actions of the 
president, such as firing an FBI director or ordering the termination of a federal criminal investigation, 
are not immuni z ed from criminal prosecution under federal obstruction-of-justice statutes. 

Accordingly, the Report analyzed ten incidents in which the President arguably obstructed the Russia 
investigation. Reading only slightly between the lines, it is clear that the Mueller team believed 
there was a strong case that Trump had obstructed justice. 

For example, the Special Counsel concluded that Trump had ordered McGahn to have Mueller 
terminated in June, 2017, after newspapers reported that Mueller was investigating whether Trump had 
obstructed justice by firing FBI director Comey.^*^ In January, 2018, after newspapers accurately 
reported this episode. Trump directed McGahn to lie about it and create a false record to back up that 
lie.^^° Mueller also determined that Trump had tried to convince Attorney General Sessions to 
unrecuse himself from the Russia investigation and then limit it to the possibility of Russian meddling 
in future elections.Trump also repeatedly assailed the attorney general, implied his job was in 
jeopardy, and thus arguably pressured him to satisfy the President’s wishes regarding the 
investigation. 

Mueller also presented voluminous evidence that the President had obstructed justice with 
regard to former aides who were being prosecuted for lying to the Special Counsel and/or Congress to 
protect the President—Flynn, Cohen, and Manafort.^^^ Through personal aides and his own 
statements. Trump conveyed his “love” and support for these subordinates who were now in legal 
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jeopardy, urging them to “stay strong,” predieting they would not “flip,” and implying that he would 
pardon them if they did not “rat” on him by eooperating with the investigation. In Manafort’s ease. 
Trump made sueh statements while a federal jury was deliberating on his fate.^^^ As the Report noted, 
the faet that some of Trump’s obstruetive aets oeeurred in broad daylight, while highly unusual, did 
not immunize them from proseeution.^^^ 

While many Demoerats responded to the Mueller Report by demanding that the House begin 
impeaehment proeeedings, only one Republiean, Congressman Justin Amash of Miehigan, supported 
impeaehment.^^^ Most Republieans eehoed the deeply misleading eharaeterizations of the Report by 
Barr and Trump, deelaring that the Report had found “no eollusion and no obstruetion.”^^^ While a 
few Republieans eritieized Trump’s aetions as “inappropriate,” most either treated the Report as the 
oeeasion to announee “ease elosed” or went further and endorsed Trump’s eall for an investigation of 
those who had launehed the “witehhunt” against him.^^^ When Mueller performed poorly during his 
House testimony on July 24, 2019, impeaehment proeeedings seemed an impossibility. Then, on 
the very next day. Trump plaeed a phone eall to the president of Ukraine. 

6. Impeaehment 

The extent to whieh the Republiean Party had beeome eomplieit with Trump beeame fully 
evident during the impeaehment proeeedings in the fall and winter of 2019-20. Most of the faets are 
not disputed. On July 25, 2019, Trump ealled President Volodymyr Zelensky of Ukraine and, in the 
eontext of diseussing Ameriean military aid, asked Zelensky for a “favor.”^°' Trump wanted Zelensky 
to announee an investigation into whether Trump’s politieal adversary, Joe Biden, had played a 
eorrupt role as viee president in seeuring the dismissal of a Ukrainian proseeutor who was supposedly 
investigating eriminal aetivity by a Ukrainian natural-gas eompany on whose board Biden’s son 
Hunter served, and another investigation into a theory that Ukraine had interfered in the 2016 
presidential eleetion.^®^ 

Despite Trump’s repeated insistenee that his phone eall was “perfeet,” the read-out issued by 
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the White House elearly revealed that Trump was pressuring Ukraine to dig up dirt on his politieal 
opponent by threatening to withhold desperately needed military aid and a eoveted invitation to 
Zelensky to make an offieial visit to the White House.Trump’s phone eall was both straight out of 
the autoerats’ playbook and a quintessential^ impeaehable offense under the U.S. Constitution. 

The Constitution provides that “Civil offieers,” ineluding the president, may be removed from 
offiee through impeaehment for “high Crimes and Misdemeanors.”^®"^ While that term is vague, it is 
possible to determine if Trump’s behavior qualifies as impeaehable without preeisely defining the 
eontours of the term. There are three eonvenient baselines against which to measure Trump’s conduct. 
First, would the Constitution’s Framers have considered it impeachable? Second, was Trump’s 
behavior worse than President Bill Clinton’s, which nearly all Republicans considered impeachable 
two decades earlier? Third, if President Obama had called Putin in the summer of 2016 to ask him to 
dig up dirt on Donald Trump, would Republicans have considered that action impeachable? 

When the Framers approved an impeachment provision, they expressed three general 
concerns.First, impeachment was appropriate for government officials who placed their own 
private interests ahead of the public good.^®^ Second, presidents were especially susceptible to foreign 
influence because, unlike a king, the president would neither be the richest man in the nation, nor 
would he necessarily regard his identity as fully suffused with the nation’s interests.*®^ Third, 
elections were a point of special vulnerability to foreign influence.^®* Trump’s phone call to Ukraine 
hit the trifecta. 

Moving from the Framers’ concerns to recent precedents, was there a serious argument that 
Trump’s transgression was less egregious than Clinton’s, which most Republicans considered 
impeachable in 1998-99? The articles of impeachment against Clinton charged him with lying under 
oath about having sex with a White House intern and obstructing justice by suborning perjury to cover 
up his affair.^®® There is no doubt that he was guilty as charged. ^^® Most Democrats severely 
criticized his behavior.Their principal defense against impeachment was that Clinton, in essence, 
had lied about a sexual affair, and this did not qualify as a “high crime and misdemeanor.”^'^ 
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As noted, “high crimes and misdemeanors” is not a self-defining term.^'^ Clinton’s conduct 
did not involve the sort of abuse of office that the Framers primarily had in mind when providing for 
impeachment.*'"^ However, Clinton did abuse the public trust when he wagged his finger on national 
television and insisted, “I did not have sexual relations with that woman.”*'^ Given the vagueness of 
the constitutional standard, the fact that Clinton’s behavior was wrong but not an egregious misuse of 
official power or a threat to the nation’s welfare, and the growing polarization of the parties by the late 
1990s, most Democrats and Republicans naturally disagreed on whether Clinton should be impeached 
and removed from office.*'^ 

What is surprising is that any reasonable person could think impeachment was warranted for 
Clinton but not for Trump. To repeat. Trump used the power of his office to pressure a foreign leader 
to interfere in an American presidential election by digging up dirt on Trump’s principal political rival. 
That nearly all Republicans voted to impeach Clinton and remove him from office, but only one 
Republican, Senator Mitt Romney, voted to remove Trump reveals the extent to which today’s 
Republican Party has sold its soul for political power.Had Barack Obama done something 
analogous to what Trump did. Republicans would have demanded his head on a platter.*'* 

It is also worth noting that Trump’s effort to extort assistance from Zelensky, and his 
obstruction of Congress’s investigation into the affair, did not occur in a vacuum.*'^ Trump is an 
unindicted coconspirator in Michael Cohen’s violation of campaign-finance laws by paying hush 
money to Stormy Daniels and Karen McDougal just before the 2016 presidential election.*^" The 
Mueller Report recites copious evidence that Trump obstructed the Russia investigation.*^' Trump has 
repeatedly denied Russian interference in his election, despite compelling evidence to the contrary, 
and has done almost nothing to prevent Russia’s repeating such interference in 2020.*^^ Trump even 
stated publicly that he would accept foreign assistance in 2020, and he terminated a top national- 
security aide apparently for permitting a subordinate to testify to Congress about Russia’s ongoing 
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interference in the 2020 election. Despite all of this, not a single Republican congressional 
representative voted even to open an investigation into Trump’s behavior, much less support 
impeachment.*^"^ 

The absurdity of Republicans’ arguments against impeachment reveal the extent of their 
complicity with Trump. Early on. Republicans argued that the process of the House Intelligence 
Committee’s investigation of Trump was unfair because conducted in private, unlike the House 
Judiciary Committee’s impeachment proceedings against Clinton.*^^ Moreover, they complained that 
the President was not permitted to call witnesses. 

This process argument was ridiculous. Special Counsel Ken Starr had investigated Clinton for 
over four years.The House Judiciary Committee’s hearings on Clinton’s impeachment did not seek 
additional facts; they simply interrogated Starr, whose report was an impeachment referral to the 
House. There was no analogous investigation of Trump’s Ukraine affair. Attorney General Barr 
had blocked any criminal investigation, and Special Counsel Mueller had been investigating 
something entirely different. The House Intelligence Committee’s investigation of the Ukraine 
matter was more analogous to a prosecutor’s use of a grand jury to investigate an alleged crime; those 
proceedings are secret, and the accused is not permitted to call witnesses.**'* 

Republicans also argued that all of the testimony indicating that Trump had pressured an ally 
into investigating his political adversary was “hearsay.”*** **** This was untrue: Gordon Sondland, 
Trump’s ambassador to the European Union, testified to statements the President had made directly to 
him.*** This argument was also hypocritical, since Trump himself had barred his inner circle of 
advisors, who could have provided direct evidence of Trump’s extortion, from testifying to 
Congress.*** The hearsay rule in criminal proceedings has sensible exceptions for when a defendant is 
responsible for the absence of testimony from direct witnesses. 
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Next, Republicans argued that Trump had been genuinely concerned about Ukrainian 
corruption, and thus was entitled to withhold military assistance until President Zelensky agreed to 
launch an investigation into the Bidens.^^"^ The notion of Trump as an anti-corruption crusader is 
difficult to conjure. First, he has run the most corrupt presidential administration in recent history,*^^ 
criticized the Foreign Corrupt Practices Act as “unfair” to American businesses,and failed to 
express public concern about any other instance of foreign corruption. Second, the Department of 
Defense had confirmed that Ukraine satisfied anti-corruption benchmarks for the release of U.S. 
military aid.^^^ Third, if Trump had been genuinely concerned about Ukrainian corruption, it is a 
mystery why he released the aid once the whistleblower complaint had been filed.The only reason 
to do so was Trump’s recognition that he had acted unlawfully and been caught. Fourth, Sondland 
testified that Trump only cared about the announcement of a Ukrainian investigation into the Bidens, 
not that an actual investigation occur. Fifth, the Bidens had already been investigated and 
cleared. 

Some Republicans made the peculiar argument that because Ukraine ultimately received the 
defense aid, impeachment could not possibly have been warranted. Had they never heard of attempt 
liability? If a president tried but failed to sell out the nation’s interests for a pot of gold, no harm, no 
foul? 

For a while. Republicans argued there was no evidence of a quid pro quo—that Trump had 
asked for a “favor” but had not made the release of the military aid contingent on an investigation of 
the Bidens. But Acting Chief of Staff Mick Mulvaney spilled the beans during a televised press 
conference, admitting “we do that all the time in foreign policy,” referring to a quid pro quo, and 
telling Democrats to “get over it.”®"^^ The White House forced Mulvaney, embarrassingly, to walk 
back his remarks and insist that the media had “misconstrued” them.^"^"^ In any event, Sondland and 
William Taylor, the Acting Ambassador to Ukraine, confirmed the quid pro quo in their House 
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testimony. Republican Congressman John Ratcliffe (now the DNI) argued no quid pro quo was 
possible because Ukraine did not know that the military aid had been withheld at the time of Trump’s 
phone call with Zelensky, but then the New York Times reported that Ukrainian officials had known 
about the aid freeze well before that.^"^^ 

Then some Republicans argued that while there may have been a quid pro quo, Trump was not 
involved with it: His lawyer Rudy Giuliani had been freelancing in Ukraine. But Giuliani told the 
Washington Post that he never did anything involving a client without speaking with him first, and 
Sondland, testifying under oath, delivered the blockbuster revelation that “everyone was in the 
loop.”^"^^ 


Many Republicans argued that impeachment was a “coup” against the voters who had elected 
Trump in 2016.^^® But this argument was absurd: The Framers established a mechanism for removing 
presidents from office despite their having been elected. Trump voters in 2016 did not necessarily 
anticipate that he would extort political favors from the president of Ukraine. 

Perhaps worst of all. Republicans joined Trump’s crusade against the Ukraine whistleblower. 
The President insisted that the whistleblower was a partisan Democrat—^which was neither relevant 
nor supported by any evidence—implied he deserved to be executed, and lied about whether his 
charges had been independently corroborated. Republicans demanded that the whistleblower be 
outed, even though his lawyer was receiving death threats and every material statement in his 
complaint had been independently confirmed. Senator Rand Paul actually outed him, putting his 
life at risk.^^"^ 

In the end, most Republican Senators fell back on the argument of Trump’s lawyer Alan 
Dershowitz that “high crimes and misdemeanors” requires an indictable offense, which Democrats had 
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not alleged in the two artieles of impeaehment.^^^ House Demoerats had made the strategie but 
eontroversial ehoiee not to allege that Trump had eommitted a speeifie erime, sueh as “bribery” or 
“solieitation of bribes.” Of eourse, they would not have made that ehoiee had the argument that 
impeaehment requires an indietable offense had any merit. The argument made by Dershowitz, who 
elaimed no expertise with regard to impeaehment speeifieally or eonstitutional history generally, is not 
supported by most experts on impeaehment and is elearly wrong as an historieal matter. When the 
Framers diseussed examples of impeaehable offenses, they frequently invoked behavior that plainly 
was not eriminal. Republiean Senators probably settled upon this argument beeause eontesting the 
faets of Trump’s behavior, as opposed to whether that behavior qualified as impeaehable, would have 
made them look ridieulous when they were simultaneously bloeking testimony from witnesses who 
eould have solidified the faetual ease against the President. 

In the fall of 2019, some politieal pundits had expressed hope that, despite Ameriea’s 
pathologieally polarized polities, the faets of the Ukraine seandal were so clear and Trump’s behavior 
so egregious, that some Republican office holders would break ranks, do their patriotic duty, and vote 
to remove him from office. Instead, the Ukraine affair confirmed that political polarization and 
negative partisanship are so great that the parties share almost no common ground. Republicans 
made absurd arguments, trivialized behavior that would have led them to crucify a Democratic 
president, and for the most part failed even to contest Trump’s claim that his phone call was 
“perfect.”^^^ Democracy may not be able to survive under such conditions. 

7. Post-Impeachment 

On February 5, 2020, the Senate voted along strictly partisan lines—^with the sole exception of 
Republican senator Romney, who voted in favor of the first article of impeachment—to acquit Trump 
of the charges of abuse of power and obstruction of Congress. Some Republican senators, such as 
Susan Collins of Maine and Lamar Alexander of Tennessee—rationalized their votes to acquit Trump 
by positing that he had been chastened by impeachment and would be “much more cautious in the 
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future.Trump quickly made them appear foolish, announcing that the only lesson he had learned 
was that Democrats were “crooked.”^^"^ 

Vindicating Democratic predictions that a Senate acquittal would leave Trump feeling unbound 
by legal constraint, the President immediately went on a public vendetta against those who had 
testified against him in the House impeachment proceedings and thus were perceived as disloyal. 

Two days after his acquittal. Trump removed Colonel Alexander Vindman from the National Security 
Council on the grounds that he had been “very insubordinate,” and Trump encouraged the military to 
consider disciplinary action. To be clear, Vindman is an immigrant refugee, who educated himself, 
dedicated his life to serving his new country, and won a purple heart for service in Iraq. He had 
testified truthfully in response to a congressional subpoena, and his reward was to be frogmarched out 
of the White House on the slander that he disagreed with the President’s policies and had lied to 
Congress. 

Despite efforts by some establishment Republicans to protect Sondland—probably because of 
the inexpedient incentive effects of humiliating million-dollar donors to the party—he was also 
unceremoniously dumped, as were others whose actions during the Ukraine affair, which often 
consisted of simply doing their jobs, had displeased the White House. Trump also appointed 
Johnny McEntee, a 29-year-old loyalist, to head the Office of Presidential Personnel, reporting directly 
to the President and given a brief to ferret out government personnel deemed insufficiently loyal to 
Trump. At the same time Trump purged his perceived enemies, he began protecting his political 
friends, attacking the judge, jury, and prosecutors who were sending Roger Stone to jail (before 
Trump ultimately pardoned him).^^^ 

Congressional Republicans expressed virtually no concern regarding Trump’s post-acquittal 
actions.When Senator John Cornyn of Texas was asked whether the President and his Justice 
Department should have interfered in the sentencing of Roger Stone, he waved away the question as 
“kind of immaterial.Senate Lindsey Graham volunteered that he was not “losing any sleep” over 
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the resignation of the four career prosecutors in the Stone case.^^"^ Susan Collins, plainly irritated 
when asked to reconcile her prediction the preceding week that the President would be chastened by 
impeachment with his actions since his acquittal, told reporters that “[m]y vote to acquit the president 
was not based on predicting his future behavior.”^^^ 

As we have seen, in the wake of his acquittal Trump also fired Acting DNI Joseph Maguire, 
apparently for allowing a subordinate to brief the House Intelligence Committee on Russian efforts to 
interfere in the 2020 election in favor of Trump. Republicans on the committee attacked the 
intelligence, insisting that Russia had no reason to prefer Trump, given that he had provided Ukraine 
with lethal weapons for its war with Russia, which President Obama had declined to do, and had 
strengthened NATO.^^^ Congressman Chris Stewart of Utah said in an interview: “I challenge anyone 
to give me a real-world argument where Putin would rather have President Trump and not Bernie 
Sanders. 

This Republican argument was an extraordinary denial of reality. During his first term in 
office. Trump called NATO “obsolete”; withdrew the United States from the Paris accords and the 
Iran nuclear deal; has given notice he will withdraw the United States from the World Health 
Organization (“WHO”); declared he was drawing down American troops in Germany, in a fit of pique 
at Chancellor Angela Merkel; pulled American troops out of Syria, which was widely regarded as a 
betrayal of America’s Kurdish allies and a gift to Erdogan and Putin; repeatedly pressed U.S. allies to 
readmit Russia to the G-8; sided with Putin in his denials of Russian interference in the 2016 
presidential election; resisted actions to prevent Russian interference with the 2020 election; and 
declined to criticize Putin for trying to have a former Russian intelligence agent murdered in 
England. Trump has been the best friend in the White House the Russians could have hoped for. 


Id. 

Id. 

See supra 

Julian E. Barnes, et ah, Richard Grenell Begins Overhauling Intelligence Office, Prompting Fears 
of Partisanship, N.Y. Times, Eeb. 21, 2020. 

Adam Goldman, et ah. Lawmakers Are Warned That Russia Is Meddling to Re-elect Trump, N.Y. 
Times, Eeb. 20, 2020. 

Marc Santora, Trump Derides NATO as ‘Obsolete. ’ Baltic Nations See It Much Differently, N.Y. 
Times, Jul 10, 2018 (“obsolete”); Trump’s Foreign Policy Moments: 2017-2020, Council on Eoreign 
Relations, (last visited Jul. 10, 2020) (Paris withdrawal, Iran withdrawal, Syria withdrawal, sided with 
Putin in denials of Russian interference in 2016); Katie Rogers and Aproorva Mandavilli, Trump 
Administration Signals Formal Withdrawal From W.H.O., N.Y. Times, Jul. 7, 2020 (withdrawal from 
W.H.O.); Katrin Bennhold, 7/a5 ‘America First’ Become ‘Trump First’? Germans Wonder, Si.Y. 
Times, Jun. 6 , 2020 (withdrawing troops from Germany); Maggie Haberman, Trump Postpones G7 
Summit and Calls for Russia to Attend, N.Y. Times, May 30, 2020 (wants Russia back in G7); 
Goldman, et al, supra (resists efforts to protect 2020 election); Michael Savage, Trump told Theresa 
May he doubted Russia was behind Skripalpoisoning. Guardian, Oct. 5, 2019 (declines to criticize 
Putin for attempted murder). 



When Trump fired Maguire and replaeed him temporarily with Richard Grenell, who lacked 
the statutory qualification for the job of “extensive national security experience,” Republicans were 
almost completely silent. When Trump nominated Congressman John Ratcliffe as permanent 
director, less than a year after Ratcliffe withdrew his name from consideration for the same job in the 
face of charges of enhancing his resume and inadequate national-security experience. Republican 
senators unanimously confirmed him.^^^ The Republican Party had become a “deformed Trump 
personality cult.”^^^ 

Since Trump’s acquittal. Senate Republicans appear to have fully enlisted in doing the 
President’s dirty work, aggressively pursuing investigations into Hunter Biden’s role with Burisma as 
Joe Biden became the Democratic Party’s presidential nominee in the spring of 2020.^*^ A day after 
Biden’s candidacy revived on Super Tuesday, Ron Johnson, chair of the Senate Committee on 
Homeland Security and Governmental Affairs, insisted that Burisma was of longstanding interest to 
the committee, while acknowledging that the investigation into the Bidens could affect the presidential 
election. Lindsey Graham, chair of the Senate Judiciary Committee, has subpoenaed dozens of 
former Obama administration officials in his investigation into the origins of the Russia 
investigation.*^^ Senators Johnson and Charles Grassley of Iowa are also investigating whether 
Democrats conspired with Ukrainian officials to undermine Trump’s presidential campaign in 2016— 
a charge that U.S. intelligence officials have determined to be Russian disinformation.**^ 

Heading into the 2020 election, the Republican Party brooks no dissent with regard to Trump. 
North Carolina Senator Thom Tillis, seeking reelection, must defend himself from conservative 
criticism because he briefly challenged the President’s emergency declaration in early 2019 that 
enabled Trump to start building the Mexico-border wall—even though Tillis had quickly reversed 
himself to support the President.**^ The leading contestants in the Alabama Republican Senate 
primary attacked one another over supposed disloyalty to Trump.*** Critics of former Auburn football 
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coach Tommy Tuberville labeled him part of the “blame Trump erowd” beeause of his prior eritieism 
of the President, while erities of Jeff Sessions mimieed Trump’s attaeks on his former attorney general 
for showing “weakness” by reeusing himself from the Russia investigation.^*^ A third eandidate had 
to defend himself for ealling Trump “not fit to be president of the United States” after the release of 
the Access Hollywood videotape. 

8. Explanations for Republiean Complieity and the End of Bureaueratie Constraint 

Undoubtedly, the prineipal reason for Republiean offieeholders’ eomplieity with Trump is the 
overwhelming and enthusiastie support the President enjoys among Republiean voters.*^’ As one 
Republiean eongressman explained when voting against Trump’s impeaehment, “Trump has touehed 
the nerve of my eonservative base like no person in my lifetime.Until well into the eoronavirus 
pandemie. Trump had eonsistently enjoyed approval ratings among Republieans of over 90 pereent, 
and 53 pereent of Republieans think Trump has been a better president than Abraham Eineoln.*^^ In 
2019, 62 pereent of Trump supporters said there was nothing he eould possibly do that would ehange 
their high opinion of him. 

Many Republieans who only reluetantly voted for Trump in 2016 have sinee beeome devotees, 
partly beeause they liked his tax euts, judieial appointments, and eeonomie polieies (before the 
pandemie intervened), and partly beeause of revulsion against Demoeratie attaeks on the President. 

In addition, many of them relish Trump’s eontempt for demoeratie norms. In both the 2016 
Republiean primaries and the general eleetion, support for Trump was eorrelated with voters’ 
preferenees for strong leadership.Republieans are mueh more likely to prefer strong leaders than 
Demoerats.*^* Eaek of edueation is one of the strongest predietors of an authoritarian personality, 
whieh sees the world in terms of blaek and white, defends tradition, and prefers strong politieal 
leadership. An overwhelming majority of white working-elass voters support Trump. Raeism 
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and religious intolerance also strongly correlate with support for autocracy. Americans who favor 
surveillance of mosques or targeting Muslims at airport security screenings are three times more likely 
to favor a strong leader than those who oppose such religious profiling. 

Administration officials had obvious incentives not to disclose troubling information about 
Trump’s unfitness for office.As discussed further below, in July, 2017, Trump erupted at top 
military brass and Cabinet officials who had gathered in the Pentagon “Tank” in an effort to educate 
the President about world affairs. The session went badly, and Trump eventually called those in 
attendance “dopes and babies.A couple of days later, the Chairman of the Joint Chiefs of Staff, 
Admiral Joseph Dunford, was asked in a television interview how Trump had interacted with the 
meeting’s participants.Had Dunford given an accurate account, the damage to the President might 
have been devastating. Instead, Dunford simply reported that Trump had “asked a lot of hard 
questions,” resulting in a “pretty energetic and interactive dialogue.Dunford’s choice to answer as 
he did is understandable, but it furthered a conspiracy of silence that kept the nation in the dark as to 
Trump’s unfitness. 

Had those within the administration who had grave concerns about the President’s fitness 
coordinated their actions early on. Trump might have been stymied. In the summer of 2017, 
Sessions offered his resignation to Trump.Had Priebus and McGahn not persuaded him to 
withdraw it, at a time the administration was already struggling to handle the fallout from Trump’s 
firing of Comey and the appointment of Mueller, Sessions might have publicly disclosed that the 
President had pressured him to unrecuse from the Russia investigation and fire Mueller.^'® White 
House Counsel McGahn was also on the verge of resigning around this time rather than continuing to 
do the President’s “crazy shit.”^^^ Priebus and Bannon talked him out of it.^'^ Earlier, McGahn and 
Priebus discussed the possibility of jointly resigning when Trump told Priebus that Sessions had to 
resign after the Washington Post broke the story that Sessions had misled Congress about his 
interactions with Russians during the campaign and might have to recuse himself from the Russia 
investigation as a result.^^^ Priebus told Trump on that occasion that if Sessions resigned, Rosenstein 
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and Associate Attorney General Raehel Brand probably would as well, and Trump would have 
diffieulty getting another attorney general eonfirmed by the Senate.Similarly, had Trump aides 
early in the administration not prevented him from aeting on his own worst impulses—firing Sessions 
and Mueller—the President might not have politieally survived the baeklash against sueh obvious 
obstructions of justice.Mueh as his aides’ frequent refusals to earry out his orders saved the 
President from suceeeding in his efforts to obstruet justiee, so did their decisions not to resign possibly 
save him from an early implosion of his presideney.^^^ 

When the “adults in the room” gradually began to depart the administration, none of them said 
much publicly to alert the nation to its peril. Both Seeretary of Defense Mattis and White House 
Chief of State Kelly had told others that they viewed their jobs as being “babysitter” to the President, 
but they did not publicly avow such sentiments when leaving offiee.^'^ Perhaps their long eareers in 
the military disinelined them to speak pejoratively of their eommander in ehief.^^^ In Deeember, 

2018, former Seeretary of State Tillerson gave his first extensive publie remarks sinee being fired a 
year earlier.^^® He eritieized Trump in fairly mild terms, deseribing the President as undiseiplined, not 
a big fan of reading, not an avid eonsumer of briefing reports, and not a details man.^^' Trump tweeted 
in response that Tillerson “didn’t have the mental eapaeity needed. He was dumb as a roek. He was 
lazy as hell.”^^^ No wonder that departing administration officials have been reluctant to reveal 
disturbing truths about the President. 

Likewise, Republiean politieians quickly discovered that eriticizing the President led to nasty 
Twitter attacks from him, an assault from right-wing media, a guaranteed primary opponent, and a 
likely end to their eareer in Republiean politics.Trump is more feared than admired by Republiean 
politieians, many of whom privately eritieize him in strong terms. Retired Republiean eongressman 

Dave Trott of Miehigan explained, “Trump is emotionally, intelleetually and psyehologioally unfit for 
offiee, and I’m sure a lot of Republieans feel the same way. But if they say it, the soeial media 
barrage will be overwhelming.Immediately after leaving the Republiean Party over its failure to 
eondemn Trump after the release of the Mueller Report, Congressman Justin Amash of Miehigan lost 
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the support of the powerful DeVos family, who had been big finaneial baekers of his eareer.^^^ By 
eontrast, Republiean politieians who defend Trump, no matter how absurd their arguments, become 
instant Republican heroes. Congresswoman Elise Stefanik of New York, a member of the House 
Intelligence Committee who aggressively criticized the impeachment proceedings, quickly became a 
Trump favorite and a Fox News star, raising millions of dollars in campaign contributions from Trump 
supporters across the country. 

Republican politicians face another powerful countervailing incentive to suppress their 
criticism of Trump: They strongly support much of the administration’s policy agency, including 
lowering taxes, deregulation, and appointment of conservative judges. Understandably reluctant to 
vote against policies they support ideologically, these Republican politicians nonetheless contributed 
vital legitimacy to the administration by failing to break with it.^^° Those Republicans harboring 
ambition for higher office, such as Cruz, Rubio, Haley, and Pompeo, have a strong incentive to 
embrace the President, who remains so popular with Republican voters. 

Congressman Francis Rooney of Florida had frequently criticized Trump in private. His 
criticisms became more animated after the release of the Mueller Report, and he decried the Trump 
family’s brazen efforts to enrich themselves off the presidency. After the release of the Ukraine 
whistleblower’s complaint, Rooney began talking privately with his colleagues about impeachment, 
which led the White House and the Republican leadership to put him “under surveillance.Rather 
than risk alienating Rooney with punitive measures, they orchestrated a whispering campaign against 
him in his district, sowing doubts about his loyalty to Trump. 

On October 18, 2019, Rooney appeared on CNN and said there was clear evidence of a quid 
pro quo in Trump’s phone call with Zelensky, denigrated Mulvaney’s effort to walk back his 
admission of a quid pro quo—“It’s Not an Etch a Sketch”—and refused to rule out the possibility of 
his voting in favor of impeachment. The backlash against Rooney in his district was severe, as 
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some constituents accused him of betraying his country, not just Trump. The following day, 

Rooney announced his intention to retire at the end of the session. The message to any other 
Republican congressional representative contemplating a vote for impeachment was clear: Such a 
move would be career ending. When the House took a vote to authorize a formal impeachment 
inquiry, not a single Republican voted in favor. Even Rooney voted against it, perhaps suggesting 
that concern for reelection is not the only consideration deterring Republican politicians from turning 
against Trump.Even former members of Congress do not relish being abused in public, being 
ostracized by their friends and neighbors, or receiving death threats. Indeed, not a single one of the 
twenty-six Republican House members who had announced they would be retiring at the end of the 
session voted for impeachment. 

Eederal bureaucrats are always strongly disincentivized to speak out against illegal actions and 
norms transgressions. To criticize an administration would be to risk their jobs, poor performance 
reviews that might harm future job prospects, the loss of lucrative future lobbying opportunities, and 
relationships with former colleagues.Better to keep one’s head down. 

Through a swarm of Twitter attacks. Trump made an object lesson of career FBI officials, 
whose careers he largely destroyed in retaliation for their participation in the Russia investigation. 

In addition to firing Director Comey, Trump ended the career of Deputy Director Andrew McCabe, 
whom he relentlessly attacked on Twitter. McCabe was eventually fired one day short of qualifying 
for his retirement pension. For nearly two years he had to endure the threat of criminal prosecution 
for lying to FBI investigators about leaking information to the press.Right-wing media publicized 
lies about McCabe’s having had an extramarital affair with FBI lawyer Fisa Page, whom Trump also 
assailed on Twitter because she had expressed alarm over his candidacy for president.^^° James Baker, 
general counsel to the FBI, who was another target of Trump’s Twitter attacks, described them as 
disorienting: A government bureaucrat, unaccustomed to the limelight, suddenly found himself the 
subject of conversation and the target of threats, producing an adverse physiological reaction in the 
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form of nervousness and sweating. Baker, who was never aeeused of any wrongdoing, beeame 
sueh a eontroversial figure beeause of the President’s attaeks that he had diffieulty finding 
employment in the private seetor after leaving the 

Marie Yovanoviteh, a eareer foreign-serviee employee and diplomat who was known in Kiev 
as a dedieated anti-eorruption fighter, was vilified by right-wing media serving the interests of the 
President. Trump seemed to threaten Yovanoviteh’s personal safety in his phone eonversation with 
President Zelensky.Her boss, Seeretary of State Pompeo, deelined to express publie support for her 
in the faee of a defamatory eampaign against her by Rudolph Giuliani and others.After testifying 
in the House impeaehment investigation, Yovanoviteh resigned from the State Department. Indeed, 
all of the eareer State Department offieers who testified in the impeaehment proeeedings were vilified 
on right-wing soeial media, faeed steep legal bills, and reeeived no support from Pompeo. 

To an extent that would have seemed ineoneeivable in 2016, Trump has made the Republiean 
Party and the exeeutive braneh his hirelings.He has aeeomplished this “by punishing pereeived 
enemies, rewarding loyalists, eo-opting eraven allies, and driving out offiee persons of eompetenee 
and integrity. 

9. The Costs of Complieity 

(a) Trump’s Unfitness for Offiee 

While ordinary voters may not fully reeognize Trump’s unfitness for offiee, Republiean 
politieians eertainly do.^^*’ Before beeoming president. Trump had been an anti-vaeeinator and a 
“birther.”^^' He had ealled global warming a Chinese hoax aimed at rendering Ameriean 
manufaeturing non-eompetitive and insisted that windmills eause eaneer.^^^ During one Republiean 
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primary debate, he assured the television audienee that he had an adequately sized penis.He 
aeeused a female journalist who asked him hard questions in a primary debate of having been 
menstruating. He said that one of his female eompetitors for the nomination was too ugly to be 
eleeted.^^^ Trump has the impulse eontrol, and the fondness for nasty nieknames, of a young ehild.^^^ 

In the White House, Trump watehes television for four to eight hours a day.^^^ He often makes 
poliey, sometimes through tweets, based on what he has just seen on Fox.^^^ This ean be problematie, 
among other reasons, beeause Fox is not metieulous about the aeeuraey of its stories.Thus, for 
example, a bogus story about the South Afriean government’s seizing land from white farmers 
traveled from a right-wing eonspiraey website to Fox, and then to Trump’s Twitter feed, where he 
demanded a State Department investigation.^^® The thirty-five-day shutdown of the federal 
government in the winter of 2019-20 was driven by right-wing media personalities attaeking Trump as 
“gutless” after he indieated support for a budget deal that did not inelude funding for the Mexiean- 
border wall.®^^ Former White House aides and politieal pundits believe Trump is more influeneed by 
Fox News personalities than by his own staff or intelligenee experts. 

Trump often does not read his daily intelligenee briefings, even after they have been eondensed 
to a page or two, and maps and pietures added, in an effort to hold his attention.Gary Cohn, the 
initial direetor of Trump’s National Eeonomie Couneil, explained that preparing “a meaningful, 
substantive briefing for the president” was pointless beeause he had a ten-minute attention span.®^"^ In 
elassified diplomatie eables that were leaked to the press, British Ambassador Sir Kim Darroeh 
eharaeterized Trump as “inept” and “ineompetent,” and ineapable of understanding anything other 
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than “simple” points.On more than one oecasion, Trump has given away highly elassified 
information, not for any strategie reason, but beeause he was too foolish not to do so.^^^ On one of 
those oeeasions. Trump, apparently seeking to impress visiting Russians with the nifty intelligenee 
eapabilities of the U.S. government, potentially endangered the life of an Israeli intelligenee agent who 
had penetrated the Islamie State. 

The list of things that Trump does not know is extensive. While the presideney is not a trivia 
eontest like Jeopardy, a president needs a basie understanding of the world to sueeeed. In a 
eonversation Trump had with Tillerson early in the administration, he revealed that he did not 
understand that an exeeutive order cannot repeal a statute.One source briefed extensively on aides’ 
preparing Trump for his first NATO meeting described it as “preparing to deal with a child—someone 
with a short attention span and mood who has no knowledge of NATO, no interest in in-depth policy 
issues, nothing. 

Several members of Trump’s original team of senior advisors—Mattis, Tillerson, and Cohn— 
grew alarmed over the first six months of the administration regarding Trump’s ignorance of world 
history and of the system of international alliances that the United States constructed in the wake of 
World War II as the foundation of American strength in the world. Accordingly, they staged an 
“intervention” on July 20, 2017, in the “Tank” at the Pentagon.The point of the session was to 
provide Trump with a basic education in world affairs and American interests.The ninety-minute 
“tutorial” did not go well, even though presenters used lots of maps and “killer graphics” to hold the 
President’s attention.^*^ Trump, who had dodged the draft in Vietnam, eventually erupted at some of 
the nation’s top military brass, who had risked their lives for their country, calling them “losers” and 
“a bunch of dopes and babies. 

During his first meeting with Prime Minister Modi of India, Trump revealed that he did not 
know that India shared a border with China, causing Modi to leave the meeting thinking “this is not a 
serious man.”^^^ On his first foreign trip. Trump revealed that he did not know Israel was part of the 
Middle East.^^^ Chief of Staff Kelly was astonished to discover during a trip to Hawaii with the 
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President that while Trump had heard the name “Pearl Harbor,” he did not seem to understand what 
had happened there on Deeember 7, 1941.^^^ Cohn was alarmed at Trump’s ignoranee of basie 
eeonomie poliey.^*^ In addition, Trump apparently did not know that not all Christians are 
evangelieals, Abraham Lineoln was a Republiean, and that Andrew Jaekson, who died in 1844, was 
not alive on the eve of the Civil War.^^^ 

Rather than hiding his ignoranee. Trump often proudly proelaims it to the world, explaining 
that he ean reaeh the right deeisions without mueh knowledge beeause he has “a lot of eommon 
sense.Trump frequently eelebrates his “hunehes,” whieh he prefers to the evidenee-based 
approaeh of seientists.^^^ He also manifests an unfounded eonfidenee in his ability to know more 
about a topie than the experts: “I know more about ISIS than the generals.When Chief of Staff 
Kelly would arrange a subjeet-matter briefing for the President, Trump would often eomplain, “I don’t 
want to talk to anyone. I know more than they do. I know better than anybody else.”^^^ Aeeording to 
Trump, infeetious-disease experts at the Centers for Disease Control and Prevention (“CDC”) 
expressed astonishment at how mueh he knew about the eoronavirus.^^"^ Trump also possesses the 
dangerous eharaoteristie that onee he eomes to believe something, no matter how ill-informed his 
judgment, he is highly resistant to ehanging his mind.^^^ 

Limited eapaeity in a national leader might be offset by eapable advisors, but Trump has put 
his amateurish son-in-law in eharge of everything from Middle East poliey, to Mexieo trade 
negotiations, to the eoronavirus response.While President Obama had a Nobel-Prize winning 
physieist, Seeretary of Energy Steven Chu, handle the oil spill in the Gulf of Mexieo in 2011, Trump 
assigned his son-in-law to deal with shortages of testing and ventilators in the early stages of the 
eoronavirus pandemie; the operation did not go well.^^’ Trump takes adviee on whom to pardon from 


See Rucker & Eeonnig, at 169. 

See Bob Woodward, Tear: Trump in the White House 56-58 (2018). 

See Boot, supra. [Foreign Pol’y ]; Mahita Gajanan, President Trump Thinks America Doesn't 
Know Abraham Lincoln Was a Republican, Time (Mar. 21, 2017). 

See Boot, supra 

See Einda Qiu, Bill Marsh and Jon Huang, The President V5. the Experts: How Trump Played 
Down the Coronavirus, N.Y. Times (Mar. 18, 2020). 

See Aaron Blake, 19 Things Donald Trump Knows Better than Anyone Else, According to Donald 
Trump, Wash. Post (Get. 4, 2016). 

See Rucker & Eeonnig, at 165. 

See David Nakamura, ‘Maybe I Have a Natural Ability Trump Plays Medical Expert on 
Coronavirus by Second-Guessing the Professionals, Wash. Post (Mar. 6, 2020). 

See Mieah Zenko, The Coronavirus Is the Worst Intelligence Failure in US. History, Foreign 
Pol’y (Mar. 25, 2020). 

See Peter Baker, et ah, Kushner Puts Himself in Middle of White House’s Chaotic Coronavirus 
Response, N.Y. Times (Apr. 2, 2020); Brian Bennett, Inside Jared Kushner's Unusual White House 
Role, Time (Jan. 16, 2020). 

See Pod Save America: Ratings to Die for. Crooked Media, at 15:05 (Mar. 30, 2020). 



media personality Kim Kardashian and on how to handle the pandemie from former baseball player 
Alex Rodriguez.He seleeted Cabinet offieials partly based on whether they looked the part.^^^ 


Perhaps Trump’s most egregious malfeasanee in offiee has been his failure to aeknowledge or 
redress Russia’s “sweeping and systematie” interferenee in the 2016 presidential eleetion.When 
Trump sided with Putin over his own intelligenee ageneies in expressing doubt whether sueh 
interferenee had oeeurred, former CIA direetor John Brennan ealled it “nothing short of treasonous,” 
while Senator John MeCain labeled it “one of the most disgraeeful performanees by an Ameriean 
president in memory.”Trump apparently fears that aeknowledging sueh interferenee would 
delegitimize his vietory.'^®^ More importantly, Trump is not taking the steps neeessary to prevent a 
repetition in 2020. National-seeurity offieials who wish to speak with Trump about proteeting the 
2020 eleetion are diseouraged from doing so beeause the topie upsets him.'°®"^ He has failed in his 
oath to defend the nation from foreign enemies. 

Nothing deseribed here would be news to Republiean offiee holders, yet they have remained 
mostly silent in the faee of Trump’s manifest unfitness for offiee. 

(b) The Coronavirus Pandemie 

For the first three years of the Trump administration, the United States miraeulously survived 
Trump’s ineompetenee beeause there was no war or major eatastrophe, with the possible exeeption of 
Hurrieane Maria’s devastating impaet on Puerto Rieo and the administration’s shameful response. 
Then eame the eoronavirus pandemie. 

The administration’s response to the eoronavirus pandemie will go down in Ameriean history 
as one of the nation’s greatest intelligenee and administrative failures.Although Trump likes to 
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say that “nobody” could have predicted this,^°‘’^ in September, 2018, more than sixteen months before 
the coronavirus appeared, Lisa Monaco, Obama’s Homeland Security Advisor, wrote m Foreign 
Policy that “the prevailing laissez-faire attitudes toward funding pandemic preparedness within 
President Donald Trump’s White House is creating new vulnerabilities in the health infrastructure of 
the United States.” 

In fact, experts have been warning for nearly two decades of a catastrophic infectious-disease 
pandemic possibly emanating from China.During the presidential transition period, when Obama 
administration national-security officials briefed their successors on world security threats, a deadly 
pandemic was at the top of their list.'°^° After the Ebola outbreak in West Africa in 2014, the Obama 
administration had created a Global Health Security and Biodefense Directorate within the National 
Security Council, whose mission was to prevent or prepare for the next pandemic. The Trump 
administration eliminated that position in 2018.'°^^ 

In addition, an effective disaster response requires officeholders who have the experience and 
expertise to think creatively about government action. Yet because of Trump’s disdain for 
expertise and the Republican Party’s general contempt for government, the Department of Homeland 
Security (“DHS”) and the Department of Veteran Affairs confronted the nation’s largest public-health 
crisis in a century with vacant positions, acting officials, and a lack of experts. At DHS, the acting 
secretary could not tell a Senate committee how many respirators or protective face masks were 
available in the country, and Veterans Affairs employees scrambled to order medical supplies from 
Amazon. 

Once the pandemic hit, the administration’s response was disastrous.The director of the 
CDC knew how bad the situation was in China from a phone call with infectious-disease experts there 
around the beginning of the year.'°^^ Throughout January, Trump received memos from advisors and 
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reports from intelligence agencies, which he may or may not have read, explaining that the COVID-19 
outbreak in China was serious and ultimately would pose a tremendous threat to the United States. 


Yet Trump took only one constructive action in the two months after receiving these initial 
warnings: On January 31, he shut down flights from China.However, Trump did not order a 
quarantine of American citizens returning from China, and it is now clear that most of the COVID- 
19 cases on the East Coast and in the Midwest originated with travel from Europe, not China. 

Beyond taking this one action. Trump was so focused on not alarming investors or disrupting the 
economy during his reelection year that he spent Eebruary and the first half of March denying that the 
pandemic posed any threat to the nation, and squandering the opportunity to learn from the 
experiences of China and Italy. 


Trump repeatedly downplayed the threat of the coronavirus. “It’s one person coming in from 
China, and we have it under control. It’s going to be just fine” (January 22). “It will all work out 
well” (January 24).'°^^ “[I]t miraculously goes away” by April when the weather warms up (Eebruary 
10 ) 1024 -vvei-g only fifteen cases, which “within a couple of days is going to be down to close to 

zero” (Eebruary 26).'*’^^ “It’s going to disappear . . . like a miracle” (Eebruary 27).^°^^ A vaccine will 
be available “very quickly” (Eebruary 29).'°^^ 


When Dr. Nancy Messonnier, director of the National Center for Immunization and 
Respiratory Diseases, warned in late Eebruary that community spread of the coronavirus was now 
inevitable. Trump was reportedly furious, and the CDC director insisted Messonnier had 
misspoken. Trump told people who were infected that they could safely go to work, and he 
disputed the mortality rate of COVID-19 projected by scientists based on his own “hunch.”^®^^ Then, 
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Trump lied and said he had recognized that the coronavirus was a pandemic before almost anyone 
else, and that his administration’s response had been “the most aggressive taken by any country. 

An expert on public health and disaster preparedness at Columbia University described the federal 
government’s response to the pandemic as “the most egregious level of incompetence in an 
administration that I think we’ve witnessed at least in my memory.”'*’^' 

The administration’s failure to take effective action in response to the pandemic was at least as 
harmful as Trump’s deceptive words of reassurance.''*^^ The CDC wasted weeks by rejecting the 
WHO’s test for COVID-19, which worked, while developing its own test, which did not. Private 
labs were initially barred from running their own tests. On March 6, Trump lied, insisting that 
“[ajnybody that wants a test can get a test,” at a time when the nation had tested only 4,300 people 
altogether. By that date. South Korea, which has one-sixth the population of the United States, 
was conducting ten thousand tests a day. Had widespread testing been available earlier, perhaps 
Louisiana would have shut down Mardi Gras, which might have protected New Orleans from being 
overrun with cases.A study from Columbia University found that had social-distancing guidelines 
been enforced just one week earlier than they were, 36,000 lives would have been saved; if two weeks 
earlier, then 54,000 lives would have been saved. 

During the nearly two months in which he had advance notice of what was coming. President 
Trump did not investigate and correct the nation’s testing problems, invoke the Defense Production 
Act to stock up on personal protective equipment, or mobilize the Army Corps of Engineers to build 
new hospitals. When Alex Azar, HHS Secretary, pleaded with the White House on February 5 for 
$2 billion worth of masks and other supplies. Trump cut the request by 75%.'**^^ Indeed, two days 
later. Secretary of State Pompeo tweeted that the United States was sending tons of personal protective 
equipment to China}^^^ Trump did not declare a state of emergency until March n.'**"" Obviously, 
the President cannot be fairly held responsible for every failure of the government to foresee and 
adequately respond to the pandemic, but an engaged and effective president would have exerted 
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leadership by spurring the federal bureaueraey into aetion and eoordinating an interageney 
response.Trump’s failure of leadership was eatastrophie. 


Matters did not materially improve onee Trump finally involved himself in the government’s 
response. On Mareh 11, the President gave a national television address to reassure finaneial markets 
and the nation. However, his speeeh was so riddled with errors and his presentation so lethargie, 
that stoek-market futures fell in real time as he spoke.Trump then began holding, and dominating, 
daily press eonferenees with his eoronavirus task foree. He had obviously not prepared before the 
press eonferenees, lied eonstantly, blamed the Obama administration and “do-nothing” Demoerats for 
the pandemie, ignited politieal battles with Demoeratie governors, insulted reporters who asked 
ehallenging questions, undermined his seientifie advisors, embraeed eonspiraey theories regarding the 
origins of the eoronavirus, aeeepted no responsibility “at all” for what had gone wrong, eonstantly 
eongratulated himself on the administration’s “perfeet” response to the pandemie, and repeatedly 
ehanged eourse with little explanation.One night he said he would quarantine New York City, 
then ehanged his mind. He elaimed “total” authority as president to order governors to do 
whatever he wanted, then told the governors to make their own deeisions and left them eompeting with 
one another in the marketplaee to seeure tests, personal proteetive equipment, and ventilators. He 
told Viee-President Penee not to return the phone ealls of Demoeratie governors who failed to say niee 
things about the administration’s performanee.'®"^^ He strongly implied that doetors and nurses, who 
risked their lives every day treating eoronavirus patients, were stealing personal proteetive 
equipment. 

Just two weeks after deelaring a national emergeney and announeing soeial-distaneing 
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guidelines, Trump began talking about “opening up” the eountry for Easter, apparently in response to 
eonservative media pundits and politieians’ deelaring they would “rather die than kill the eountry. 
Trump eneouraged protestors, many of whom were armed, to “liberate” their states, whieh 
eontravened the very guidanee he had given to keep the states elosed.^°^^ Trump promoted guidelines 
urging everyone to wear a mask but deelined to wear one himself Soon thereafter, he made fun of 
Demoeratie presidential candidate Joe Biden for wearing a mask and denounced a reporter wearing 
one at the President’s press conference for being “politically correct.” 

Against the advice of his science experts. Trump promoted the use of an anti-malarial drug, 
hydroxychloroquine, which anecdotal reports had suggested might be helpful in treating COVID-19 
patients but which had not been tested in clinical trials: “I’m a smart guy. I feel good about it. And 
we’re going to see.”'°^^ He also insisted, “what the hell do you have to lose?”''*^^ People’s lives, it 
turned out. When the drugs were tested in clinical trials, they produced no benefit but appeared to 
increase the risk of heart attacks. Trump then urged his science advisors to look into the possibility 
of directly injecting disinfectants into the bloodstream and using ultraviolets rays internally.In the 
midst of the pandemic, he has moved to pull the United States out of the WHO, even though its 
pandemic response had been far superior to that of his own administration. 

Throughout the President’s disastrous pandemic performance. Republican officeholders voiced 
almost no criticism. Instead, many of them echoed the servile praise of conservative media outlets 
and Trump administration officials. 

10. Conclusion 
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The Constitution’s Framers assumed that Congress would check an unfit, corrupt, or power- 
hungry president. But their assumptions were grounded in a world without modem political 
parties. The institutional incentive of congressional representatives and senators to constrain 
presidents is swamped by the political incentive to support chief executives of their own party— 
especially in an era, like today’s, characterized by extreme political polarization and negative 
partisanship. 

Congressional Republicans did not want Tmmp investigated by Mueller, were untroubled by 
his systematic obstmction of that investigation, did not want him impeached or removed from office 
over his shakedown of Ukraine, and did not mind his systematic obstmction of congressional 
oversight. Since his Senate acquittal, they have acquiesced to his takeover of the intelligence 
establishment, his war against whistleblowers and inspectors general, his politicization of the Justice 
Department, and his catastrophic response to the coronavims pandemic. They do not seem to mind the 
campaign-finance violations that possibly won Tmmp the presidency, his daily violations of the 
Foreign Emoluments Clause, or his strange ardor for Putin and bin Salman. 

The effectiveness of institutional constraints depends on the willingness of institutional actors 
to use them. A Republican Party that has systematically suppressed votes to remain in power has 
manifested no interest in constraining a president with an increasingly authoritarian bent. 

Republicans have even resisted Democratic efforts to protect the 2020 elections from foreign 
interference, perhaps because they assume, if it occurs, it will be to their benefit. 

How did we get to this point? 

Part II; Explanations 

Groups lose their enthusiasm for democracy when they conclude they are going to lose not 
only the next election but most future ones, and that their political opponents are not just wrong about 
policy but represent an existential threat to deeply held values. This Part investigates how most 
Republicans came to believe these two things. 

Part II.A: The Disappearing White Majority 
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Racial resentment is the most important faetor aeeounting for the reeent degradation of 
Ameriean demoeracy.'®^^ The world has almost no experienee with true multiracial democracy.'*’^® In 
previous eenturies, the eoexistenee of diverse ethnic and religious groups in Europe occurred within 
monarehies, sueh as the Hapsburg and Ottoman Empires, not in democraeies, where eitizens are 
theoretieally eonsidered one another’s equals.Demoeracy only triumphed in mueh of Europe after 
World War II, by whieh time most of the ethnic heterogeneity had been eliminated by two world 

1072 

wars. 


Eor most of its history, the United States has had a large and dominant white majority. The 
African American share of the population has ranged from about 10 to 20 pereent, but only for a 
relatively brief period during Reconstruetion and since the 1965 Voting Rights Act have blacks been 
permitted to partieipate in any significant way in American democracy. Other raeial groups 
comprised minuseule pereentages of the population, exeept in partieular loeales at speeifie times, such 
as Chinese immigrants in California around the Civil War, who were nearly 10 pereent of the 
population.Ameriea’s reeently burgeoning raeial and ethnic diversity is largely an unintended 
eonsequenee of the 1965 Immigration and Nationality Aot.'°^^ 


In the 1950s, African Americans, the only substantial non-white racial group, were about 10 
pereent of the population. Most of them still lived in the South, where they were generally 

disfranehised. Whites were about 93 pereent of Demoeratie voters and 97 percent of Republiean 
voters.The major parties’ raeial platforms were similar. Both parties had liberal and 
eonservative wings, on race and in general. Afriean Americans voted roughly two to one 
Demoeratie in presidential eleetions, mostly beeause they had benefitted from New Deal eeonomie 
polieies. Franklin D. Roosevelt had been too dependent on the politieal support of white 
southerners to endorse even federal anti-lynehing and anti-poll tax legislation.'®*^ The New Deal had 
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been so popular with the white working-elass that whites overall self-identified as Demoerats by a 
margin of 52 to 41 percent.'®*"^ Dwight David Eisenhower’s two landslide vietories in presidential 
eleetions in the 1950s demonstrated that party affiliation was relatively weak, espeeially at the 
presidential level, and that Eisenhower, the nation’s preeminent military hero of World War II, was 
remarkably popular.'®*^ 

The foundational event in the modern Ameriean politieal history of raee was Barry 
Goldwater’s defeat of Nelson Roekefeller for the Republiean Party’s presidential nomination in 
1964.1086 Roekefeller, the liberal governor of New York, enjoyed strong support among black 
leaders. Goldwater, the conservative senator from Arizona, opposed that year’s landmark Civil 
Rights Act, one of only six Republican senators to vote against it. Goldwater believed that 
government should not tell employers or owners of places of public accommodation who they could 
employ or serve.With regard to the Supreme Court’s school-desegregation ruling, Goldwater 
argued that while the Constitution prevented states from segregating the races, it also forbade them 
from requiring integration.Eew blacks attended the Republican convention as delegates that year, 
and Jackie Robinson, who did attend, declared afterwards, “I now believe I know how it felt to be a 
Jew in Hitler’s Germany.”'®^' 

When Goldwater narrowly won the Republican nomination, black voters did not have much 
difficulty deciding whether to support Goldwater, who campaigned in the South with the white- 
supremacist senator from South Carolina, Strom Thurmond, or President Eyndon B. Johnson, who had 
declared within a week of President Kennedy’s assassination that there could be “[n]o memorial 
oration or eulogy [that] could more eloquently honor President Kennedy’s memory than the earliest 
possible passage of the civil rights bill for which he fought so long.”^°^^ In November, over 90 
percent of African American voters supported Johnson.In a landslide defeat, Goldwater carried 
only his home state and the five states of the Deep South, where blacks were overwhelmingly 
disfranchised and the most segregationist whites deserted the Democratic Party in droves. 
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Although congressional Republicans supported the Civil Rights Act in larger percentages than 
Democrats, and southern Democratic senators conducted the longest filibuster in history against it, 
Democrats nonetheless received most of the credit for the law because they controlled the national 
government when it was enacted and because Goldwater had so forcefully opposed it. Upon the 
law’s enactment. President Johnson reflected, “I think we just delivered the South to the Republican 
Party for a long time to come.”'°^^ It took decades but Johnson’s prediction was ultimately 
vindicated. 

The Voting Rights Act was enacted the following year, and it quickly turned the South into 
something resembling a formal democracy for the first time since Reconstruction. Never again 
would a Republican presidential candidate win much more than 10 percent of the black vote. By 
contrast, southern whites, who before 1964 had been among the most loyal Democratic voting blocs in 
the nation, gradually but inexorably gravitated towards the Republican Party. 

The New Deal political coalition, which had combined white southerners, black northerners, 
and the ethnic working class of northern cities, was beginning to splinter in the North as well.''^’^ 
Northern whites proved to be more supportive of dismantling southern Jim Crow than their own racial 
hierarchies. Northern states did not mandate school segregation by law, so Brown was 
unthreatening to them.'^°^ However, northern whites were not much more supportive than southern 
whites of desegregated housing, fair employment practices, or the actual integration of public 
schools.George Wallace made strong showings in several northern Democratic primaries in 1964, 
running primarily in opposition to progressive policies on such racial issues. In addition, as white 
workers benefitted from the extraordinary economic growth that followed World War II, many of 
them embraced more conservative economic positions, which led them into the Republican Party. 

Senator Thurmond, who had run for president as a white-supremacist Dixiecrat in 1948, 
conducted the longest solo filibuster in Senate history against a civil rights bill in 1957, and became 
one of the first prominent southern Democrats to become a Republican in 1964, took over much of the 
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party’s southern apparatus after Goldwater’s defeat.'''*^ In 1966, the South Carolina Republiean 
eonvention took place beneath a huge Confederate flag with no blacks in attendance. The Los 
Angeles Times wrote, “The party of Lincoln has become the party of the white man in much of 
Dixie.” Richard Nixon, who had supported the recent civil rights legislation and had warned 
Republicans against compromising their civil-rights principles in exchange for white southerners’ 
votes, traveled across the nation in 1966 campaigning for Republican congressional candidates and 
seeking to capitalize on white racial backlash against urban racial disturbances, rising crime rates, and 
the incipient black-power movement. 

As the Republican presidential candidate in 1968, Nixon made a deal with Thurmond to 
consummate the party’s hold on southern whites."'^ In exchange for the South Carolinian’s support 
of his campaign, Nixon would oppose court-ordered busing to integrate schools and promise to name a 
southern opponent of civil rights to the Supreme Court.With the segregationist Wallace running 
on Nixon’s right flank as an independent, Nixon campaigned on thinly disguised racial themes such as 
“law and order” and “forced busing.” 

Running as a very different sort of Republican than he had eight years earlier, Nixon won just 
12 percent of the black vote, compared with 32 percent in 1960.''^"^ Nixon and Wallace together won 
just under 70 percent of the votes in the states of the former Confederacy.''^^ Political analyst Kevin 
Phillips in his 1969 book. The Emerging Republican Majority, portrayed the South as the pillar of a 
national conservative party and predicted that southern white Democrats would desert their party as it 
came to represent the interests of African Americans. Nixon agreed and, soon after becoming 
president, went to battle with the liberal career lawyers in his Justice Department to force a slowdown 
in the pace of southern school desegregation.'"^ He also nominated conservative southerners to the 
Supreme Court seat vacated by Justice Abe Fortas. For decades since Nixon’s election, the 
Republican Party has made subtle and not-so-subtle appeals to racially fearful and resentful whites on 
issues such as black crime, black welfare recipients, “forced” busing, and race-based affirmative 
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action. 


Through the 1970s and 1980s, white voters aeross the nation, but espeeially in the South, 
began increasingly to identify as Republican.In 1972, southern whites who self-identified as 
eonservative favored the Demoeratie Party by a margin of five pereentage points. By 1988, they 
favored the Republiean Party by a margin of forty-one points. 

Yet three faetors limited the sueeess of the “southern strategy” in the 1970s. First, the 
Watergate seandal and Nixon’s ensuing resignation badly tarnished the Republiean brand. The 
1974 off-year eleetions were a disaster for Republieans, and Nixon’s sueeessor, Gerald Ford, was 
narrowly defeated in the 1976 presidential eleetion. Seeond, former governor Jimmy Carter of 
Georgia proved an ideal presidential eandidate to hold together the Demoeratie eoalition in 1976.''^^ 
Although Carter ran for president as a New South governor who whistled a different tune on race, he 
was also a southern Baptist and Sunday Sehool teaeher, and the first born-again Christian to oeeupy 
the White House.Winning 45 pereent of the southern white vote and 95 percent of the southern 
black voter. Carter carried every one of the former Confederate states but Virginia.Nationwide, he 
lost the white vote, but only by 51 to 48 pereent.Third, the eombined advantages of ineumbency 
and the ability of southern Demoerats to nominate more ideologieally eonservative candidates for 
Congress than the national party would nominate for president enabled Demoerats to hold onto the 
majority of southern seats in Congress even as they suffered landslide presidential defeats in every 
eleetion but one between 1972 and 1988. Democrats held 70 pereent of southern House seats 
between 1968 and 1988.''^° 

Ronald Reagan, in alliance with southern evangelical leaders sueh as Jerry Falwell, accelerated 
the eonversion of most southern whites into ardent Republicans. Reagan had achieved national 
prominenee when he gave a prime-time speeeh endorsing Goldwater’s eandidaey in 1964, and then 
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became governor of California in 1966.''^^ As the Republican Party’s presidential nominee in 1980, 
Reagan opened his general-election campaign at a fair in Neshoba County, Mississippi, where three 
civil rights workers had been murdered during Freedom Summer in 1964. Before an almost 
entirely white audience, Reagan, an opponent of the 1960s civil rights legislation, defended “states’ 
rights,” long a rallying cry of southern segregationists. 

Once in office, the Reagan administration challenged the constitutionality of race-based 
affirmative action; opposed busing to achieve school desegregation; resisted reauthorization of the 
Voting Rights Act, laxly enforced it, and fought for narrow judicial interpretations of it; and opposed 
the Internal Revenue Service’s (“IRS’s”) policy of abrogating tax exemptions for racially segregated 
colleges.In 1986, Reagan promoted to the Chief Justiceship William Rehnquist, who probably 
lied to Congress during his 1971 confirmation hearings as to whether he had harassed minority voters 
in Phoenix in 1962 and had opposed the Brown decision as a law clerk to Justice Robert Jackson in 
1952-53.^^^^ In 1987, Reagan nominated for the Supreme Court Robert Bork, who had opposed the 
1964 Civil Rights Act as representing “a principle of unsurpassed ugliness,” defended the 
constitutionality of poll taxes and literacy tests, and questioned the constitutionality of the 1965 Voting 
Rights Act. 

Yet, despite Reagan’s success at converting southern whites into Republicans, as late as 1990 
southern Democrats outnumbered southern Republicans by more than three to two in the House, and 
Democrats still controlled every legislature in the former states of the Confederacy. One important 
development enabling Republicans to improve their performance in those fora was the majority- 
minority voting district.In 1986, the Supreme Court interpreted the 1982 amendments to Section 2 
of the Voting Rights Act to require that legislative districts be drawn to maximize the ability of 
persons of color to elect representatives of their own choice where racially polarized voting existed, 
and the minority community was large enough that contiguous, compact districts could be drawn in 
which minority voters would constitute a majority of the district’s population.Republicans quickly 
realized that maximizing the number of majority-minority districts in the South would benefit 
Republicans competing in the surrounding districts. Where persons of color were unable to 
convince southern Democratic legislatures to draw such districts, the Bush Justice Department 
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intervened to foree them to do so under the Voting Rights Aet.''"^^ 

The Republiean strategy of maximizing majority-minority distriets paid off handsomely. In 
1990, Georgia’s congressional delegation consisted of white Republican Newt Gingrich, black 
Democrat John Lewis, and seven white Democrats.In 1992, the Georgia legislature, under federal 
pressure, drew two additional majority-black congressional districts. After the 1994 off-year 
elections, the Georgia congressional delegation, which had grown from nine to eleven after the 1990 
census, consisted of eight white Republicans and three black Democrats. Similarly, the North 
Carolina congressional delegation flipped from eight Democrats and four Republicans in 1992 to eight 
Republicans and four Democrats in 1994.'^"^’ The twenty-six majority-minority congressional districts 
in the South elected twenty-four representatives of color, while all ninety-nine majority-white districts 
elected white representatives. 

The Republican Party was being southernized.'^"^^ In 1994, Republicans took control of the 
House for the first time in forty years and won a majority of southern House seats for the first time 
since Reconstruction.'^^*’ In that year’s southern congressional elections. Democrats won 91 percent 
of black votes, but only 35 percent of white votes. Southerners now formed the largest bloc of 
House Republicans, and were rewarded with most of the chamber’s leadership positions, including the 
Speakership, which went to Gingrich. Over the following fifteen years. Republicans seized control 
of all the legislatures in the former Confederate states. 


Another racial development of great political significance was taking place simultaneously. 
Higher birth rates among persons of color and high levels of immigration, mostly from Latin America 
and Asia, increased the nonwhite share of the American population."^"* Whites were nearly 90 percent 
of all Americans in the 1950s.By 1990, they were just over 80 percent."^^ In 2020, they are 
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estimated to be just under 60 percent.' 


Persons of color have also become a larger portion of the electorate, though not as large 
because they have lower rates of citizenship, voter registration, and voter turnout.''^* Nonwhites were 
just 5 percent of the national electorate in the 1950s, but 18 percent in the mid-1980s, mostly because 
the Voting Rights Act enfranchised millions of southern blacks. Persons of color were 7 percent of 
Democratic voters in the 1950s, but 29 percent by the mid-1980s.Among Democratic voters, 
white southerners outnumbered nonwhites by three to one in the 1950s, but thirty years later were 
themselves outnumbered by nearly two to one.'^^' 


These demographic changes have only accelerated over the last two decades.From 2000 to 
2015, the United States absorbed another fourteen million immigrants, bringing the total number to 
over forty million. Immigrants now comprise just under 14 percent of the American population, 
which is the highest proportion since the early twentieth century, when a crescendo of anti-immigrant 
sentiment produced the racial and ethnic quotas of the Immigration Act of 1924.^^^"^ Today, 
immigrants and their children are one in every four Americans, and they are mostly Latino and 
Asian. Latinos are now the largest minority group in the country, and Asians are the fastest- 
growing one."^^ 


Between 1990 and 2014, the nonwhite share of the population increased from roughly 20 
percent to 37 percent, and in 2019 the estimated figure is just under 40 percent.''^^ People’s 
perceptions of the size of the nonwhite share of the population are even higher: 49 percent. In 
2013, for the first time, a majority of infants born in the United States were not white. For the first 
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time in 2004, the U.S. eensus reported that the nation would no longer be majority-white nation by 
2050, later advaneed to 2042.''^° Whites will beeome a minority of the eleetorate a deeade or two 
later.As one demographer observed, “No other eountry has experieneed sueh rapid raeial and 
ethnie ehange.”^'^^ 


Signs of these demographie shifts are everywhere—in the streets, at sporting events, on 
television, and in the form of a biraeial president.Indeed, while demographie shifts take time to 
fully register in polities, beeause of who tends to vote and various struetural features of the Ameriean 
politieal system, eultural power refleets sueh shifts quiekly beeause of who buys tennis shoes and 
other produets pitehed by advertisers."’"^ Inereasing numbers of nonwhite eleeted offieials are also 
hard to miss."’^ 


In addition, the media, whieh has finaneial ineentives to foeus on stories that provoke 
emotional responses sueh as fear and anxiety, has largely framed immigration with a threat 
narrative."’^ Foeusing mainly on Latinos rather than Asians, who do not generally provoke the same 
anxieties among whites, media have tended to emphasize a narrative of eultural deeline, pressure on 
soeial welfare serviees, eriminal propensities, and job eompetition.Even a relatively liberal outlet 
sueh as the New York Times has sueeumbed to the threat narrative in its eoverage of immigration. 


That the threat narrative is mostly untrue or at least grossly distorted has not prevented most 
white Amerieans from believing it. More than 50 pereent of Amerieans believe that immigrants 
are a burden to the nation and take jobs from whites, whieh is mostly untrue. About a third of 
Amerieans believe that Latinos are predisposed towards erime, when in faet immigrants are less likely 
to eommit erimes than the average Ameriean. There is no reason to doubt that reeent immigrants 
will integrate themselves into the Ameriean eultural mainstream just as their predeeessors have 
done. Seholars have shown that media framing of immigration with a threat narrative pushes white 
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voters towards the Republiean Party. 


Demographie ehanges such as these and projections of even more dramatic ones to come are 
disturbing to many white Americans. Members of traditionally dominant social groups often 
normalize their group identities.White Americans may not have even noticed the privileges 
associated with whiteness until nonwhites began to challenge those privileges, which whites then 
sought to defend. 

A psychology experiment shows that simply informing white subjects that California is no 
longer majority white makes them 13 percentage points more likely to favor the Republican Party. 
Exposing commuter railroad passengers to large numbers of Spanish-speaking co-passengers for three 
days—to suggest a growing Latino population—makes them much more favorably disposed towards 
harsh immigration policies.The nation’s immigrant population varies widely across regions, and 
proximity to a relatively large immigrant community matters more in generating racial resentment than 
the recent rate of increase in numbers of immigrants."*^ As a state’s Latino population grows, whites 
become less willing to support welfare, health-care reform, and educational spending, and more 
willing to support prison expansion. 

Throughout American history, large-scale immigration that alters the ethnic or racial 
composition of the population has generated political and social backlash."^' When the United States 
fought an undeclared naval war with Trance in the late 1790s, Lederalists enacted the Alien and 
Sedition Acts to target Irish and Trench immigrants deemed too sympathetic to the enemy for 
incarceration and deportation."^^ Mass Irish Catholic immigration around 1850 birthed the anti¬ 
immigrant Know Nothing Party, which enjoyed significant electoral success."^* Large numbers of 
Chinese immigrants on the West Coast inspired electoral competition between Democrats and 
Republicans for anti-immigrant voters, leading directly to the 1882 Chinese Exclusion Act."^"^ 

Over the last three decades, the two major political parties have become increasingly divided 
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along lines of race and ethnicity and attitudes towards race and ethnicity.In the 1980s, Democrats 
and Republicans did not differ much in levels of racial resentment or attitudes toward immigration- 
related legislation. 

Since then, however, racially conservative whites have flocked to the Republican Party. 

Today, very negative views towards illegal immigration strongly predict support for the Republican 
Party. At the same time, persons of color have become an increasingly large share of Democratic 
voters.Between 1992 and 2011, the nonwhite share of Democratic voters increased from 21% to 
45%. In 2012, African Americans were 1 percent of Republican voters and 23 percent of 
Democratic voters.Moreover, the racially liberal whites who remained in the Democratic Party 
have become even more liberal on racial issues, apparently having been influenced by membership in 
a party in which persons of color play a larger role in shaping policy. In 2010 in Arizona, not a 
single Democratic legislator voted for the strict immigration-enforcement law known as “Show Me 
Your Papers,” while every Republican but one did so.'^'*^ 

This cycle of political change is self-reinforcing. As persons of color became a larger share 
of Democratic voters, they were elected to office in larger numbers, and the party embraced more of 
the policies they favored.By 2015, Latinos were 38 percent of California’s population and 19 
percent of its state legislators, mostly Democrats. The legislature had adopted pro-immigrant 
measures, such as extending in-state college tuition to undocumented immigrants and allowing them to 
obtain drivers’ licenses.'^®’ In 2010, the Democratic caucus of the Texas legislature consisted of 
eleven whites, seventeen blacks, thirty-two Latinos, and two Asian Americans. One third of the 
Democratic caucus in the U.S. House consists of persons of color, while less than 4 percent of the 
Republican caucus is non-white. The racial image of the Democratic Party has changed dramatically 
since the 1980s, and the most racially conservative whites find the new image deeply disturbing. 

By 2012, 55 percent of white voters identified with or leaned Republican, compared with only 
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39 percent who identified with or leaned Democratic. Among southern whites, 66 percent favored 
the Republican Party and only 29 percent the Democratic Party.By contrast, in 2012 President 
Obama won 71 percent of the Latino vote, 73 percent of the Asian-American vote, and 93 percent of 
the black vote.^^'^ 

While some shift in racial voter identification may be attributable to cultural and economic 
factors, scholars have shown that racial considerations have been predominant and that many whites 
feel increasingly resentful about their perceived loss in social status.Social scientists often 
distinguish between old-fashioned racism—beliefs in white supremacy—and racial resentment, which 
they measure by asking respondents questions, such as whether the failure of African Americans to 
achieve equality is more attributable to the nation’s history of slavery and Jim Crow or to their own 
failures to work hard enough.While white-supremacist beliefs have hardly disappeared, racial 
resentment is the more important phenomenon today. Between 1980 and 2010, racial resentment 
among white voters increased significantly, but only among Republican identifiers, rising from 44 
percent to 64 percent. 

Changing racial demographics owing to large-scale immigration have compounded the racial 
resentment many whites felt as a result of the growing influence of African Americans within the 
Democratic Party. Scores on the racial-resentment scale, which measures views about African 
Americans, correlate highly with attitudes toward other persons of color and recent immigrants. 
Similarly, in Europe, fast-growing immigration, especially of non-whites and Muslims, has introduced 
a new racial and religious diversity to the continent, resulting in an upsurge of anti-immigrant 
sentiment, increased voter support for right-wing politicians with questionable commitments to 
democracy, and the decision of British voters in June, 2016, to leave the European Union. 

While demographic change and media threat narratives set the stage for white backlash against 
Eatino immigration, ambitious politicians capitalized on the opportunity, just as George Wallace, 

Orval Eaubus, and Bull Connor did during the era of southern-white massive resistance to Brown}^^^ 
In the 1990s, former Nixon speech writer Pat Buchanan ran twice for the Republican presidential 
nomination and won several primaries in 1996 on a platform very similar to that of Trump in 2016, 
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including opposing the immigrant “invasion,” calling for “America First” policies, proposing a wall on 
the Mexican border, and eriticizing free-trade agreements. Whites who scored high on measures of 
white identity voted disproportionately for Buchanan.Yet the Democratic Party was no great 
champion of immigrant rights then either. In 1996, the party platform criticized illegal immigration, 
and President Clinton bragged about restricting undocumented immigration and expanding the border 
patrol. 


Two decades later. Latinos were a much larger share of the voting population, 
disproportionately supporting Demoerats, and the most racially resentful whites voted overwhelmingly 
Republican. In that altered political environment, the Democratie Party favored a path to 
citizenship for young people brought to the United States as children who had lived law-abiding lives, 
and for their parents as well. By contrast, politicians on the right, such as Mike Huckabee and Tom 
Tancredo, and like-minded media personalities, sueh as Ann Coulter and Rush Limbaugh, highlighted 
the immigrant-threat narrative. Many Republicans believed that Demoerats supported “open 
borders” to reduce the political clout of white people. 


Barack Obama would not have been nominated in 2008 by the Democratie Party as it was 
composed in 1992, and he could only be elected president because the nonwhite share of the eleetorate 
had doubled since then, from 13 to 26 percent, and Latino- and Asian-Americans had switched in large 
numbers to the Democratic Party. Obama lost white voters to John McCain by twelve percentage 
points, but he won the popular vote overall by seven pereentage points by winning 75 percent of the 
combined black. Latino, and Asian-American vote.'^^^ In just the eight years since 2000, the number 
of Latino voters had inereased 64 percent. 


While many pundits treated Obama’s election as the dawn of a post-racial era, in fact racial 
resentment among white voters strongly eorrelated with eandidate preferenees in the Democratic 
primaries.About three-quarters of white Democrats who scored very low on the racial-resentment 
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scale voted for Obama, while only one-quarter of those seoring very high did so.'^^^ In the general 
eleetion, Obama would have won by a larger margin had many whites with high raeial-resentment 
seores who typieally voted Demoeratie not switehed sides. Negative views towards undoeumented 
immigrants also strongly eorrelated with support for MeCain, espeeially among white independent 
voters. 

Evidenee of white raeial resentment towards Obama was pervasive. During the 2008 
eleetion, Republiean viee-presidential nominee Sarah Palin aeeused him of “palling around with 
terrorists,”while Republiean eongressman Steve King ealled him “anti-Ameriean.”^^^^ During his 
presideney, prominent eonservatives sueh as Dinesh D’Souza and Newt Gingrieh suggested that 
Obama’s “Kenyan anti-eolonial behavior” was aimed at undermining the Ameriean way of life. 

By 2011, 37 pereent of Republieans believed that Obama was not bom in the United States, and 
another 26 pereent had some doubts. Forty-three pereent of Republieans reported believing that 
Obama was a Muslim. 

While the Tea Party movement that empted in 2009 was ostensibly dedieated to opposing 
health-eare reform and redueing federal-government spending, on the ground it featured pervasive 
raeism, ineluding marehes with people dressed up as Afriean witeh doetors. Seventy-three pereent 
of Tea Party members agreed with the statement that diserimination against whites had beeome as 
large a problem as diserimination against blaeks.^^"^^ The dominant theme of Tea Party grassroots 
aetivism was that Amerieans were “losing the nation they love, the eountry they planned to leave to 
their ehildren and grandehildren,” and they wanted their “eountry baek.”^^"^^ 

Studies have shown that attitudes towards raee shaped attitudes on virtually all politieal 
questions during Obama’s presideney.The divide between blaek and white attitudes on the 
Affordable Care Aet was 20 pereentage points higher than it had been over Bill Clinton’s health-eare 
proposal in the early 1990s. Pereeptions of the state of the eeonomy varied signifieantly based on 
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race, as did perceptions of the Obama family’s dogs, even though Obama explicitly discussed race less 
than any other Democratic president since Franklin D. Roosevelt. 


President Obama would not have been reelected in 2012 without the overwhelming support of 
nonwhite voters. Republican candidate Mitt Romney won among independents, which McCain 
had failed to do four years earlier. Romney won by larger margins among older voters and white 
Catholic voters than McCain had, and by the same overwhelming margin among white 
evangelicals.Obama’s share of the white vote declined from 43 percent in 2008 to 39 percent in 
2012. Among white voters, Romney won by twenty percentage points, an unprecedented 

1251 

margin. 


Yet Obama won the national popular vote in 2012 by 4 percentage points. Had the racial 
demographics of the electorate been similar to what they were in 2004, Romney would have won 
narrowly. Yet by 2012, the nonwhite share of the electorate was 28 percent, and Obama won 82 
percent of it. For the first time in American history, blacks turned out to vote at a higher rate than 
whites. One and a half million more Latinos voted in 2012 than 2008, and Obama’s share of their 
vote increased from 67 to 71 percent. 


Partly because young people are more racially diverse and more racially tolerant than their 
elders, they have become increasingly Democratic in recent decades. Obama defeated Romney by 
five million votes among voters under the age of thirty. This trend does not bode well for the 
Republican Party, unless it changes its racial policies. Nonwhites are only 17 percent of eligible 
voters over the age of seventy, but already are 39 percent of eligible voters under the age of thirty. 


An election postmortem commissioned by the Republican National Committee concluded that 
the party must improve its appeal to Latino voters (apparently having given up on black voters), 
including support for comprehensive immigration reform. Even conservatives such as Sean 
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Hannity and Sheldon Adelson argued in favor of a path to eitizenship for those brought into the 
eountry illegally as ehildren. Yet in 2013, Tea Party Republieans in the House bloeked a bipartisan 
Senate bill on immigration reform, and the following year Republiean eandidates generally ignored the 
autopsy report and nonetheless seored a huge vietory. Donald Trump may have taken notiee. 


Trump first made a major appearanee on the national politieal seene in 2011, when he 
eonsidered a run for the Republiean presidential nomination by promoting the raeist lie that Obama 
was not bom in the United States. In 2015, Tmmp launehed his presidential bid by attaeking 
Mexiean immigrants as “eriminals” and “rapists,” and then quickly embraced the idea of a wall on the 
Mexican border and a complete ban on Muslim immigration.During his campaign, Tmmp 
retweeted false accounts from white supremacists alleging that a majority of white homicide victims 
were killed by blacks, and he only reluctantly repudiated an endorsement from white-supremacist 
David Duke.'^^^ Tmmp’s campaign slogan, “Make America Great Again,” signaled to supporters that 
he would turn the clock back to a time when whites were dominant and persons of color knew their 
place. Tmmp eventually chose as campaign manager a leader of the white-nationalist alt-right 
movement, Steve Bannon.'^^* One political scientist observed that Tmmp “appealed to white racial 
resentment more openly than any major party nominee in the postwar era.”'^^^ 


High racial resentment among Republicans set the stage for Tmmp’s emergence as the front- 
mnner during the primaries. Seventy-two percent of registered Republican voters still doubted 
Obama’s American citizenship, and Republicans supported a border wall with Mexico by nearly a 
two-to-one margin. In the primaries, no other variable came close to racial resentment in 
predicting support for Tmmp. Among white Republicans scoring at the low end of the racial- 
resentment scale, fewer than three in ten supported Tmmp, while among those at the high end, two- 
thirds did. Exit polls showed that those Republican primary voters who wished to deport all 
undocumented immigrants and ban Muslim immigrants supported Tmmp by a wide margin. 
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During the general election, of course, the strongest predictor of voting behavior was 
partisanship. Yet differences between the racial resentment scores of the two parties’ voters had 
never been greater. Among Democratic identifiers, 50 percent had low racial resentment scores 
and only 19 percent had high ones, while among Republican identifiers, only 5 percent had low racial 
resentment scores and 69 percent had high ones.'^^^ The racial resentment scores of Democrats had 
dropped significantly during Obama’s presidency, while those of Republicans had increased.'^’* As a 
result. Trump improved significantly on Romney’s share of the vote in five midwestern and 
northeastern states that are less racially diverse and less well educated than the national average. 

The swing from Obama to Trump was 11 percentage points in Ohio and 15 in Iowa, and much of it 
came in counties that had experienced dramatic recent growth in Latino population. 

White working-class voters proved critical to Trump’s victory. While Romney and Trump 
both won the white vote by roughly twenty percentage points. Trump did much better among white 
working-class men and worse among college-educated whites and white women (probably because of 
his open misogyny). Trump defeated Hillary Clinton by 37 percentage points among white voters 
without a college degree, improving on Romney’s margin in that demographic by 12 points. 

Among white working-class men. Trump defeated Clinton by 48 percentage points. White 
working-class voters had been trending Republican since at least the 1970s, but the shift to Trump in 
2016 was remarkable, perhaps partly because he appealed more directly to white racial prejudice and 
resentment than any presidential candidate since George Wallace. Sixty-two percent of working- 
class whites who scored high on racial resentment voted for Bush over Gore in 2000, but 87 percent of 
them preferred Trump to Clinton in 2016. 

Why did Trump prove so appealing to these voters? In the election’s aftermath, many pundits 
focused on voters’ economic anxiety, Trump’s opposition to free-trade agreements, and his promises 
to bring back manufacturing and mining jobs. Yet the evidence better supports the hypothesis that 

racial resentment drove Trump’s success with the white working class, though the two explanations 
are not mutually exclusive, as Trump endeavored to link racial resentment to economic anxiety by 
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arguing that (Latino) immigrants were taking jobs away from (white) Americans. Higher 
education correlates strongly with lower racial resentment and prejudice. College exposes people 
to new ideas and different cultures, and better educated people are less likely to see different racial 
groups as engaged in a zero-sum competition with one another. 

Eight-one percent of Trump’s supporters, but only 19 percent of Clinton’s, believed that in the 
last fifty years “life for people like them” had gotten worse. Much of that pessimism seems rooted 
in dissatisfaction with the nation’s changing racial demographics. The election of the nation’s first 
nonwhite president, rapid demographic change through immigration and differential birth rates, and 
the cultural and political consequences of such changes have led roughly 30 to 40 percent of white 
Americans to believe that their racial group and its traditional privileges are endangered. Many of 
them agree with the sentiment expressed by conservative media celebrity Laura Ingraham, “In some 
parts of the country, it does seem like the America that we know and love doesn’t exist anymore.” 

With regard to race. Trump has governed much the way he campaigned. His Cabinet is whiter 
than that of any president since Reagan’s.One of his first acts in office was to pardon Sheriff 
Joseph M. Arpaio, another leading “birther,” who had been convicted of criminal contempt for defying 
a court order to stop profiling Latinos based on race. With regard to immigration. Trump imposed 
a ban on travel from several Muslim-majority nations, used an emergency declaration as a pretext to 
build a wall on the Mexican border, separated parents from children to deter illegal immigration, 
imposed obstacles to asylum seekers, and expelled hundreds of thousands of refugees who were in the 
United States under the Temporary Protection for Refugees program. Heading into the 2018 
midterms. Trump sought to mobilize his base by distorting reports of a “caravan invasion” of refugees 
from Central America, and suggesting that he would revoke birthright citizenship by executive order, 
which the Lourteenth Amendment does not permit. 
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Trump has denigrated blaek athletes, blaek reporters, and blaek eongressional representatives, 
espeeially women. He seems foeused on undoing everything linked to Obama’s legaey so that he 
ean position himself, in the words of one politieal seientist, “as the antidote to any threat posed by the 
nation’s first blaek president.”Trump’s Justiee Department essentially ended the pursuit of 
eonsent deerees against police departments shown to have engaged in patterns and practices of racially 
discriminatory policing. He even bestowed the Presidential Medal of Freedom on Rush Limbaugh, 
who has ridiculed the idea that Native Americans have been victims of a holocaust because “they all 
have casinos,” urged the NAACP to conduct “riot rehearsal,” and referred to the National Football 
League (“NFL”) as resembling “a game between the Bloods and the Crips without any weapons.” 

Trump’s 2020 reelection campaign stokes racial controversy at every turn. As the site for 
his first rally after the pandemic disrupted his campaign. Trump selected Tulsa, Oklahoma, where one 
of the nation’s most-deadly massacres of blacks by whites took place in 1921.'^°"^ Trump has called 
Black Lives Matter “a symbol of hate,” labeled racial-justice protestors “anarchists,” defended statues 
of Confederate war heroes, told Americans “living their Suburban Lifestyle Dream” that he would 
protect them from “having low income housing built in your neighborhood,” and criticized the 
Washington Redskins for considering changing the team name to avoid offense to Native 
Americans. 

Part 11.B; The Disappearing Christian Majority 
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Race is not the only aspeet of reeent demographic change eausing distress to some Amerieans. 
In the last eouple of deeades, the idea of the United States as a Christian nation has come under 
inereasing attaek. 


Religion has always been an important part of Ameriean life and eulture, and even today, 
Amerieans tend to be more religious than eitizens of other western nations.Most white evangelieal 
Protestants believe that the United States was founded as a Christian nation, a position the Supreme 
Court embraeed in 1892.^^*’^ More than 95 pereent of Amerieans were Protestant until the first big 
waves of Irish Catholie immigration around 1850.^^°^ A majority of states had Protestant 
establishments at the Founding, and one purpose of the Establishment Clause was to prevent the 
federal government from interfering with them.'^^° Catholies and Jews were generally tolerated but 
not aeeommodated.'^^^ Onee public schools proliferated in the 1830s, they used the Protestant version 
of the Bible, and when Catholies objeeted, eourts rejeeted their challenges. 


Largeseale immigration from southern and eastern Europe in the deeades around 1900 made 
the United States mueh more religiously diverse, as the Catholic share of the population rose to 25 
pereent and the Jewish share to 3 pereent. Protestants mostly resisted religious diversifieation, 
forming the Know Nothing Party in the 1850s and reviving the Ku Klux Klan during World War I. 
Jews and Catholies gradually assimilated, but the Protestant establishment remained hegemonie well 
into the twentieth eentury. 


In the 1920s, the Protestant establishment divided in response to ehallenges posed to religious 
fundamentalism by modernity. Modernist Christians rejeeted the doetrine of original sin and 
regarded the essenee of Christianity as service to others, rather than the experienee of being born 
again. Eundamentalists emphasized the literalness of the Bible and protested the teaehing of 
evolution in publie sehools. Both groups assumed the United States was and would remain a 
Christian nation. 
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At the peak of its influenee, the cultural world of white Christian America was so taken for 
granted as to be almost invisible to participants.People comfortably asked “Where do you go to 
church?,” and casually wished one another a “Merry Christmas.”Local pastors gave invocations 
before high school football games, and Main Street shops closed on Sundays.Institutions such as 
the YMCA and the Boy Scouts reinforced white Christian America. The “best” Wall Street firms 
did not consider hiring Jews, and the local country club excluded them and Catholics as well.'^^"^ 


Religiosity in general, and Christianity in particular, seemed to be thriving in the post-World 
War II years. Americans derived great comfort from the thought that God was on their side in the 
Cold War against atheistic communism. President Eisenhower declared, “Without God there could 
be no American form of government, nor an American way of life.” Congress added “under God” 
to the Pledge of Allegiance and put “In God We Trust” onto currency.There was no “God gap” 
between the political parties. In I960, 69 percent of Americans attended church, and Democrats 
and Republicans did so in similar numbers. Nearly 80 percent of all voters were married white 
Christians, divided evenly between the parties.Abortion and gay rights were not subjects of 
political debate. 


As American religiosity thrived, the Christian establishment began to face challenges from the 
Supreme Court. In 1947, the Justices invoked the metaphor of a high “wall of separation” between 
church and state, and they used it the following year to invalidate time-release programs, which 
permitted public-school students to receive religious instruction during the school day.^^^^ In 1962, 
the Court invalidated even voluntary nondenominational prayer if organized by public-school officials, 
a decision that newspapers mischaracterized as banning God from public school. The following 
year, the Court barred public-school officials from participating in Bible reading.Later rulings 
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protected pornography under the First Amendment and invalidated most schemes to provide public 
financial assistance to private religious schools.Such decisions have led conservative evangelicals 
to blame the Court for most of America’s ills, whether high divorce rates or low SAT scores. 


Of course, the Court was not the only, or even the most important, force challenging religion 
and religious values in the 1960s. The development of the birth-control pill resulted in more 
premarital and extramarital sex.^^^^ Divorce rates skyrocketed. Beginning in 1967, legislatures and 
then courts liberalized abortion access. Second-wave feminism challenged traditional gender 
roles.The civil rights movement and the women’s rights movement spawned a gay rights 
movement. 


Historically, Protestants had generally embraced a strong separation of church and state, which 
to them meant preventing Catholics from securing public assistance for parochial schools. 

Beginning in the 1960s and 1970s, however, evangelical Protestants criticized strong separationists as 
“secular humanists” who were undermining Christian values. 


In the mid-1970s, Christian evangelicals and Catholic conservatives mobilized a right-to-life 
movement in response to Roe v. Wade.^^"^ Previously, the Catholic church had been the most vocal 
opponent of abortion liberalization, and evangelicals had not taken a strong position.In 1968, a 
symposium sponsored by Christianity Today, the mouthpiece of American evangelical Christianity, 
declined to characterize abortion as sinful. But Roe, in combination with a growing feminist 
movement that challenged traditional gender relations and supported the Equal Rights Amendment, 
hardened evangelical opposition to abortion, which came to be regarded as murder. 


The 1970s was the decade of evangelical Christian political mobilization. During the civil 
rights movement, Jerry Falwell, a segregationist evangelical pastor, had argued against ministers’ 
engaging in politics. In the 1970s, however, he argued that evangelical political participation was 
necessary to prevent secular humanism from destroying America’s Christian identity.In 1976, 
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with the support of conservative politicians, Falwell began a nationwide crusade to link religious faith 
with a political agenda of opposition to feminism, homosexuality, and pornography .Newsweek 
declared the “year of the evangelical.”'^^' In 1977, James Dobson founded Focus on the Family, a 
fundamentalist Christian organization dedicated to socially conservative policies.In 1979, Falwell 
formed the Moral Majority to encourage people of faith to pursue political power for those same 
ends.'^^^ 


The political mobilization of conservative Christians did not occur entirely apart from racial 
considerations.'^^"' In 1950, about 90 percent of private grade schools were Catholic parochial 
schools, and Protestants had long opposed public funding for them.'^^^ However, in the wake of 
Brown, hundreds of private Protestant segregationist academies opened in the South. As nonprofit 
organizations, they enjoyed tax-exempt status. In the early 1970s, however, in response to lawsuits 
filed by African Americans, the IRS began denying tax-exempt status to these schools because of their 
racial exclusivity, and the Supreme Court affirmed that decision.In 1976, the IRS rescinded the 
tax-exempt status of Bob Jones University in South Carolina, which excluded African Americans—a 
policy changed during the litigation to admit unmarried African Americans while barring interracial 
dating.In 1983, the Court sustained the IRS’s policy against a First Amendment challenge. 

Some historians have argued that this battle over tax exemptions for segregationist schools fueled the 
political rise of Christian conservatives at least as much as the other factors already noted. 


In the 1960s, Americans who regularly attended religious services were equally represented in 
both political parties, and attitudes towards abortion did not correlate with partisan affiliation. 

Falwell and Ronald Reagan helped to change that state of affairs. Between 1972 and 2012, the 
percentage of white religious conservatives who identified with or leaned Republican increased from 
58 to 93 percent.Political divisions among whites increasingly reflected religiosity.In 2016, 
those favoring very strict limits or a complete ban on abortion voted for Trump over Clinton by 78 to 
15 percent, while those viewing abortion as a woman’s right preferred Clinton over Trump by 61 to 31 
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percent. 

After Roe, the annual number of abortions increased to 1.5 million, igniting an anti-abortion 
backlash.In 1978, abortion opponents seemed to influence the outcome of several Senate contests, 
scoring an especially surprising win in Iowa against pro-choice Democratic senator Dick Clark. 

The following year, evangelical leader Francis A. Schaeffer and surgeon Everett Koop, who would 
become President Reagan’s surgeon general, traveled the country showing an anti-abortion film 
entitled “Whatever Happened to the Human Race?” to evangelical audiences. 

Many evangelicals had been disappointed in President Jimmy Carter, and Falwell and other 
conservative Christian leaders made former California governor Ronald Reagan the focal point of their 
political revolution.Reagan was an unlikely champion of evangelicals, given his divorce and 
remarriage, and his support as governor for an abortion liberalization law. Nonetheless, Falwell 
backed him, and during the 1980 presidential campaign, Reagan told a huge conference of evangelical 
ministers that while they were not permitted by law to endorse him, he endorsed them. Falwell 
shaped the Republican Party’s 1980 platform, which celebrated women as homemakers, called for a 
constitutional amendment to protect the lives of “unborn children,” and opposed rescinding tax 
exemptions of racially discriminatory educational institutions.'^^' 

Falwell’s Moral Majority helped to revolutionize American politics by organizing conservative 
Christians to vote and lobby for legislation reflecting their world view, and to secure the appointment 
of Justices who would defend religious liberty, overturn Roe, and resist the expansion of gay rights. 
The Moral Majority registered millions of new voters, and white evangelical Christians became nearly 
half of all Republican voters, shifting the party’s language and its policy agenda.The Reagan 
administration supported constitutional amendments to allow organized prayer in schools and to 
overturn Roe, and it initially supported Bob Jones University in the Supreme Court. 

The Moral Majority officially disbanded in 1989, declaring its mission accomplished.Other 
religious organizations and leaders stepped forward to replace it, including Reverend Pat Robertson 
and Ralph Reed of the Christian Coalition, James Dobson of Focus on the Family, and Gary Bauer and 
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Tony Perkins of the Family Researeh Couneil. They rallied their supporters against the nation’s 
growing secularism and described a “a religious war ... for the soul of America,” as conservative 
Catholic Pat Buchanan told the 1992 Republican National Convention, at which he denounced 
Democrats for supporting abortion on demand, women in combat, gay rights, and discrimination 
against people of faith. 

The Moral Majority had elected Republicans to national office, and the Christian Coalition 
added local elections, especially for school boards, to its purview. Evangelical Protestants also 
began forming interfaith alliances with conservative white Catholics and Mormons in opposition to 
same-sex marriage and abortion—an unprecedented display of ecumenism for groups that had battled 
for centuries over the nature of Christianity. Historically, Protestants had not regarded Mormonism 
as a form of Christianity at all, yet in 2012 Mormon Republican presidential candidate Mitt Romney 
won 79 percent of the white evangelical vote.^^^® 

Evangelicals also emphasized the importance of electing politicians who exemplified Christian 
character virtues.'^*' At the 1992 Republican convention, Buchanan quoted Harry Truman’s 
statement that the presidency is “preeminently a place of moral leadership,” and insisted that Democrat 
Bill Clinton ought to be disqualified because of his extramarital relationships.After Clinton’s 
sexual relationship with White House intern Monica Eewinsky became public in 1998, Christian 
conservatives insisted he was corrupting the nation’s morals and ought to resign or be impeached. 

In 2000, white evangelicals were critical to George W. Bush’s winning the Republican 
presidential nomination over John McCain, who had called their leaders “agents of intolerance.” 
Promising to restore “honor and integrity” to the White House, Bush won nearly three-quarters of the 
votes of white evangelicals.In 2004, they turned out in record numbers to vote against gay 
marriage in state referenda and to reelect Bush, who had endorsed a federal constitutional amendment 
to ban gay marriage. 

While conservative white evangelicals have influenced the Republican political agenda and 
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helped the party win eleetions, they have aehieved few lasting vietories in the eulture wars.'^*^ 
Nearing its fiftieth anniversary, Roe is still the law of the land, and American women have over 
800,000 legal abortions a year.'^^^ Officially sanctioned prayer in public school is still 
unconstitutional, and pornography is omnipresent on the Internet. Homosexuality has been 
normalized to a great extent in American culture, and gay marriage is a constitutional right. 


By the 1990s, the same demographic changes altering American racial politics and culture 
were also impacting those religious spheres: The image and reality of the United States as a Christian 
nation were gradually disappearing.'^^' Many new immigrants were Muslim, Hindu, Buddhist, and 
adherents of other religions. Muslims especially provoked fear among white evangelicals, and 

even though they are only about 1 percent of the nation’s population, Americans believe they are 
closer to 17 percent.'^^^ 


American evangelicals have always feared challenges to the Christian-nation ideal.In 
1800, New England evangelicals worried that Thomas Jefferson, who did not hold conventional 
Christian beliefs, would take away their Bibles if elected president.In the mid-nineteenth century, 
evangelicals mobilized politically in response to the surging immigration of Irish Catholics, whom 
they compared to the locusts of Egypt described in Exodus and deemed unfit to be democratic 
citizens.In the 1920s, evangelicals rallied against modernist assaults on the Bible’s literal truth, 
the teaching of evolution in public schools, and the growing political and cultural influence of Jews 
and Catholics. 


Until very recently, Christian conservatives have strenuously opposed legal recognition of gay 
rights.In the 1970s and 1980s, they joined with Republican politicians to successfully oppose 
efforts to decriminalize same-sex sex, forbid discrimination based on sexual orientation in 
employment and public accommodations, and remove the military ban on openly gay service. 
Opposition to gay marriage was a winning political issue for them well into the 2000s.'"""' 
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However, despite a long string of politieal defeats, publie support for gay marriage grew 
slowly but consistently—from as little as 20 percent in 1990, to about one-third in 2004, to majority 
support by about 2012-13. In 2015, the Supreme Court ruled it a constitutional right. While 
majorities of Jews, white mainline Protestants, and white Catholics supported gay marriage by then, 
white evangelical Protestants still opposed by a margin of roughly two to one. 

While a few evangelical leaders were relenting in their opposition to gay marriage, most of 
them strongly rejected the Court’s decision, insisting that marriage was for God to define. Dobson 
made apocalyptic predictions if this culture-war battle were lost, and another evangelical leader 
concluded, “we are living in a culturally post-Christian nation, and those who subscribed to traditional 
views of marriage would henceforth need to live as exiles in their own country.” Obergefell 
represented an enormous and sudden loss of cultural power for conservative Christians, who only 
twenty years earlier had persuaded Congress to enact the Defense of Marriage Act.'"^®^ 

As a result of declining birth rates and decisions to abandon the church, mainline Protestants’ 
share of the population fell from 24 percent in the late 1980s to 14 percent in 2012.^"^°^ A similar 
decline among white evangelicals came a generation later, as they fell from 21 percent of the 
population in 2008 to 15 percent in 2018. The Southern Baptist Convention reported declining 
membership numbers for eight straight years beginning in 2008, and in 2014 alone, it lost 200,000 
members. Protestants of all denominations fell from 63 percent of the population in 1974 to 47 
percent in 2014.'"^®^ 

White Catholics fared no better, falling from 22 percent of the population in 1990 to 13 percent in 
2014 1410 Qy contrast, Americans claiming no religious affiliation increased from 7 percent in 1974 to 
17 percent in the mid-1990s and to 22 percent in 2014.Should such trends continue, by 2051 
religiously unaffiliated Americans will outnumber all Protestants, a stunning development in a nation 
long dominated by an unofficial Protestant establishment. 
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The generational breakdown of these numbers is eause for even greater alarm among Christian 
eonservatives.'"^^^ White evangelicals are 27% of the population aged sixty-five and older but only 
10% of those aged under thirty.Roughly 67 percent of Americans aged sixty-five and above are 
white Christians but only 29 percent of those aged eighteen to twenty-nine. Changing immigration 
patterns explain some of this difference, but older white Christians are also seeing their children and 
grandchildren reject their religion. 


Many of these young people are repudiating their elders’ culture-war agenda rather than 
abandoning their belief in God. Evangelical leaders such as Falwell and Robertson have blamed 

gays, lesbians, feminists, abortionists, the ACLU, and all those “who have tried to secularize America” 
for the September 11 attacks, because “God will not be mocked.”'"^^* A generation of young 
evangelicals grew up in a religious community deeply opposed to gay equality and a broader culture 
strongly supportive of it.'"^^^ Fifty-three percent of white evangelicals aged eighteen to twenty-nine 
now support gay marriage. Nearly 31 percent of millennials attribute their disaffiliation with their 
childhood religion partly to church teachings regarding homosexuality. 


These demographic changes have impacted the composition of the electorate and will do so 
even more in the future. Between 1992 and 2016, the share of American voters who were white 
Christians fell from 72 percent to 55 percent.The election of 2024 will probably be the first in 
American history in which white Christians are not a majority of voters. 


The changes in the Democratic Party’s political coalition have been especially dramatic. In 
1992, 86 percent of Republican voters and 60 percent of Democratic voters were white Christians. 
In 2012, the Republican figure was still 80 percent, but the Democratic one was down to 37 
percent. The age breakdown on these figures is cause for alarm among white Christians. In 
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2012, they were 79 pereent of Romney’s voters, but only 26 pereent of all voters aged eighteen to 
twenty-nine. The fastest growing segment of the religious spectrum, the unaffiliated, voted for 
Obama over Romney by 70 to 26 percent. 


Obergefell was decided in the penultimate year of the presidency of Barack Hussein Obama, 
who was himself “an exotic figure” to many conservative white evangelicals.The biracial Obama 
had spent years of his youth in a predominantly Muslim country, and most Americans associated his 
middle name with a brutal Muslim dictator. Obama’s black Christian pastor had been critical of 
America for its racial sins—“God damn America”—and Obama’s liberal views on abortion and gay 
rights alienated most white evangelicals.'"^^' 


Prominent evangelicals such as Mike Huckabee and Michele Bachmann were leaders in the 
Obama “birther” conspiracy. Indeed, many white evangelicals, whose religious ancestors have 
feared Muslims for centuries, believe that Obama is a Muslim and that he took his oath of office on the 
Koran. Reverend Franklin Graham charged that President Obama refused to fight aggressively 
against the Islamic State because his father was a Muslim. 


After Obergefell, the Obama administration opposed efforts by conservative Christians to 
carve out religious exemptions to anti-discrimination laws for opponents of gay marriage. It also 
required public schools to permit transgender students to use bathrooms based on the gender with 
which they identified and the military to accommodate transgender soldiers. Obama issued an 
executive order barring federal contractors from employment discrimination based on sexual 
orientation. Such developments, incomprehensible to most white evangelical Christians, explain 
why 72 percent of them believe that “American culture and way of life” has changed mostly for the 
worse since the 1950s, while 63 percent of the religiously unaffiliated believe the opposite. 


In 2015-16, in a Republican presidential field that included several conservative Christians, 
Donald Trump seemed unlikely to win the support of most white evangelicals. Of all the 
candidates, Cruz spoke the most about returning the nation to its Judeo-Christian roots and promised 
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to relocate the American embassy in Israel to Jerusalem, which evangelicals believe will pave the way 
for the second coming of Christ. Such statements earned him the endorsement of several 
prominent evangelical leaders. 

That most white evangelicals eventually supported Trump is striking, given his irreligiosity and 
paucity of traditional Christian virtues. Trump does not speak like a religious person and has never 
been a regular churchgoer. He has been married three times, cheated on each of his wives, and on 
one weekend in July, 2006, probably had sex with both an adult-film actress and a former Playboy 
centerfold, while his wife was home with their three-month-old son. Trump is vain, boastful, 
narcissistic, materialistic, bullying, and cruel. He rarely admits error or assumes responsibility and 
has publicly admitted he has never asked for God’s forgiveness. 

Yet each controversial statement by Trump seemed only to increase his support among white 
evangelical primary voters. After Fox News personality Megyn Kelly asked Trump at a debate to 
defend his history of misogynistic comments. Trump declared that she had “blood coming out of her 
wherever.”Rather than criticizing Trump, Franklin Graham praised him for “shaking up” the 
political process. In the fall of 2015, Trump briefly lost his lead in the polls to Ben Carson, an 
African American neurosurgeon who criticized Obama’s welcoming of Syrian refugees and declared 
that Muslims should be disqualified from serving as president.Trump then questioned whether 
Seventh Day Adventists, such as Carson, qualified as Christians. After a Muslim terrorist attack. 
Trump called for banning all Muslim travel to the United States and proposed killing terrorists’ 
families as a deterrent. Trump never again lost the lead among white evangelical primary voters, 

72 percent of whom believe that Islam is incompatible with democracy. 

While several Republican candidates agreed that America was abandoning its Christian roots, 
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Trump offered the most eompelling remedy in the form of a Christian strong man, of the sort to whom 
evangelicals have traditionally looked for protection.In February, 2016, Trump declared at 
Falwell’s Liberty University that he would never allow American Christians to suffer the same fate as 
Syrian Christians, who were beheaded by Two months later, influential pastor Robert 

Jeffress explained that Christians wanted a leader who would destroy ISIS, and they did not care about 
temperament, tone, or vocabulary, but rather wanted “the meanest, toughest son of a gun [they could] 
find. 


After securing the Republican nomination. Trump cultivated any initially skeptical 
conservative white evangelicals.He selected as his running mate Governor Mike Pence of Indiana, 
who had sterling evangelical credentials. He established an advisory board of evangelical 
Christian leaders, including Dobson, Falwell, and Reed. Trump also released a list of socially 
conservative judges he would consider nominating to the Court vacancy that Senator McConnell was 
preventing President Obama from filling. 


Most prominent conservative evangelicals who endorsed Trump in 2016 had previously 
insisted that private morality was essential to political leadership and condemned Bill Clinton as 
morally unfit for the presidency. Defending Trump from critics questioning his religiosity, 
evangelical pastor Paula White insisted he had accepted Christ as his savior. Falwell declared that 
Trump’s moral life had changed since he was bom again. Dobson urged patience with Tmmp, 
who was a “baby Christian.” 


On October 7, 2016, the Washington Post published the Access Hollywood video, in which 
Tmmp bragged that he was so famous he could grab women “by the pussy” without repercussion. 
His polling numbers fell, and many Republicans demanded that Pence replace him at the top of the 
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ticket.Conservative Christian leaders intervened to save Trump’s candidaey. Dobson 
denounced Trump’s language but did not reseind his endorsement.'"^^* Robertson wrote off Trump’s 
remarks as those of a guy “trying to look like he’s maeho” in a Hollywood conversation “11 years 
ago.”'"'^^ Graham explained that he still preferred Trump to the “godless, progressive agenda” of 
Hillary Clinton.'"'^'' Evangelical leaders overlooked Trump’s character defects and irreligiosity in 
exchange for his commitments to appoint anti-abortion judges, support religious exemptions from anti- 
diserimination laws, and reloeate the Ameriean embassy in Israel to Jerusalem.'"'^' Trump won 81 
percent of white evangelical voters in the general election, the largest sueh margin in history. 

Trump’s performance in office has not disappointed his religious supporters. He has appointed 
two hundred federal judges, ineluding two Supreme Court Justices, all of them with soeially 
eonservative credentials.'"''^* He has barred transgender persons from the military and repealed Obama 
administration guidance that allowed transgender students in public schools to use the bathrooms 
assigned to the gender with which they identify. His administration has defended Christian 
employers and public service providers seeking exemptions from public accommodation laws, and 
urged the Court to rule that the 1964 Civil Rights Act permits employment diserimination based on 
sexual orientation or gender identity.'"'^* Trump also moved the U.S. embassy in Israel to 
Jerusalem. 

Trump has also given evangelieal leaders unpreeedented aecess to the White House, and in 
return they have lavishly praised him. Bauer has favorably eompared Trump to George 
Washington.'"'^* Jeffress has deseribed Trump as God’s “gift to the country.”After Trump 
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morally equated white supremaeists and raeial-justice protestors in Charlottesville, several evangelical 
leaders defended his words. 

It is not clear that Trump could do anything that would undermine his support among 
conservative white evangelicals.'"^*' One Republican Senate candidate in Alabama recently declared, 
“God sent us Donald Trump because God knew we were in trouble.”'"'*^ Falwell calls Trump the 
evangelicals’ “dream president” and affirms that nothing Trump might do would jeopardize his 
support among them.'"'** They see Trump as a ruthless street fighter who will defend the ideal of a 
white Christian America—“Make America Great Again”—^which is slowly slipping away from 
them. '"'*"' 

Part II.C.: The Rise of the Neo-Ayn Randians 

The Constitution’s Framers wrestled with a perennial problem of representative government: 
how to prevent democratic majorities from redistributing property in their favor. Most of the Framers 
regarded the debtor-relief laws and paper-money laws that states had enacted in the depression-ridden 
1780s to protect farmers from bankruptcy as officially sanctioned theft.'"'** They believed the purpose 
of government was to protect property, and states were doing a lousy job of it. '"'*^ Their project in the 
summer of 1787 was to design a system of government that would retain its representative character 
while “refining and enlarging” the popular will to ensure the security of property rights.'"'*^ 

American history has featured a continuing struggle between majority will and property rights. 
During the Jacksonian era, state courts invented the doctrine of substantive due process to constrain 
the redistributive tendencies of legislatures in an era of broad-based democracy for white men.'"'** 
Soon thereafter, John C. Calhoun of South Carolina developed sophisticated theoretical mechanisms 
for protecting the “property” rights of southern slave owners against efforts by national majorities to 
undermine slavery. '"'*^ In Dred Scott, the Supreme Court sided with Calhoun, barring Congress from 
denying southern slave owners equal access to federal territories with their “property.”'"'^" During the 
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Lochner era of the early twentieth century, the Supreme Court episodically protected property and 
contract rights from redistribution, invalidating a progressive income tax and protective labor 
legislation. 

The Great Depression and the New Deal ended the Lochner era. The laissez-faire views of 
academic economists and businessmen were marginalized as they proved inadequate to the task of 
rescuing the nation from the worst depression in American history. Building on Progressive-era 
reform legislation. New Dealers inaugurated an era of activist government, which improved the lives 
of the poor, protected the health and safety of American workers, created jobs for the unemployed, 
established Social Security for the elderly and the disabled, protected investors from fraud in securities 
markets, put an end to bank runs and ameliorated the downturns of the business cycle, brought 
electricity to rural areas, won World War II, created a Marshall Plan to rescue Europe after the war, 
enacted a G.I. Bill of Rights to educate soldiers and enable them to buy homes, constructed hospitals, 
built a federal highway system, improved educational opportunities, enacted civil rights legislation, 
protected the environment, and put a man on the moon. Most Americans supported such policies 
and were willing to pay taxes to finance them. Big business opposed many of these policies, as did 
many Republicans, but both groups had been discredited by the Great Depression. 

By the postwar decades, even many Republicans supported activist government. President 
Eisenhower expanded Social Security and pushed Congress to build an interstate highway system that 
both parties supported. Richard Nixon ran to the right of Democrats on issues of race and crime in 
1968, but he governed as a moderate on economic issues, supporting a guaranteed annual income, an 
expansion of Social Security, and major environmental and consumer-protection laws.'"^^* Republican 
governor George Romney of Michigan, father of Mitt Romney, raised the minimum wage, endorsed 
collective bargaining rights for teachers, doubled education expenditures, and increased aid to the poor 
and the unemployed. The Chamber of Commerce, which had bitterly fought the New Deal, 
adjusted to the new postwar reality and accepted labor unions and Keynesian economics. 
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Naturally, there were dissenters from the new eonventional wisdom supporting activist 
government, but they were relatively marginalized in the postwar years of extraordinary economic 
growth and prosperity. These dissenters, led by libertarian economists such as Milton Friedman 
and James Buchanan, agreed with the Framers’ view that government redistribution of wealth was 
officially sanctioned theft or slavery.They criticized government regulation as inefficient and 
portrayed politicians and bureaucrats as pursuing self-serving agendas rather than some ethereal 
“common good,” resulting in ever-expanding government spending financed by discriminatory 
taxation on the most productive citizens. They generally despised labor unions, the political 
backbone of the Democratic Party, regarding them as threats to the liberty of individual workers, even 
analogizing them to “bank robbers.” 

The libertarians’ views were represented politically by Barry Goldwater, the Republican 
nominee for president in 1964, who opposed the administration’s Medicare bill as socialized medicine, 
proposed making Social Security voluntary, and opposed the pending civil rights bill for coercing 
employers and business owners not to discriminate based on race.'^°^ Yet Goldwater’s nomination 
was an aberration for a party usually controlled by moderates, and his landslide defeat suggested that 
most Americans rejected libertarian ideas. However, just sixteen years later, Reagan won the 
presidency on a similar platform, and over the following three decades, those views became 
sufficiently hegemonic that they even influenced many Democrats. 

Because many of the leading libertarian thinkers sympathized with southern white massive 
resistance to Brown, this Section’s explanation for the degradation of American democracy cannot be 
neatly separated from the racial explanation already discussed.'^'** Libertarians were unlikely critics 
of Brown, which barred coercive government segregation.Yet for James Buchanan, a young 
economics scholar at the University of Virginia, Brown conjured thoughts of federal coercion of the 
states, especially after Eisenhower sent federal troops to Little Rock to enforce a judicial desegregation 
order. Brown also facilitated libertarian alliances with racist white southerners, who 
enthusiastically embraced “freedom of choice” plans to curtail school desegregation. 
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Libertarians such as Buchanan and Friedman had already been trying to retire government 
from the business of public education, so when Virginia enacted tuition grants and property-tax 
exemptions to fund private segregationist academies in the wake of Brown, these scholars made 
common cause with white southerners. When leading Virginia segregationist James K. Kilpatrick 
proposed amending the state constitution in 1959 to permit counties to abandon public education and 
switch instead to a scholarship or voucher program, Buchanan championed the idea. So did 
Friedman and Friedrich Hayek, whose book. The Road to Serfdom, was a sort of Bible to mid-century 
libertarians.In 1964, the Republican Party platform supported state subsidies for private schools, 
and 87 percent of Mississippi whites, who ran the most rigid racial caste system in the country, voted 
for Goldwater.'^^^ 

Lewis Powell was a Virginia lawyer, a former president of the American Bar Association, and 
a former member of the Richmond and Virginia school boards, who had opposed Brown but 
nonetheless shepherded his state through the era of massive resistance with less violence and disorder 
than experienced in much of the South.'^^^ In the summer of 1971, Powell wrote a confidential 
memorandum for the Chamber of Commerce describing a broad-based assault on the American “free 
enterprise system” and proposing a strategy to counteract it. Although Powell expressed some 
anxiety about “communists” and “new leftists,” his principal concern was the complicity of the 
“respectable elements of society,” such as universities, religious leaders, and the media. Powell 
was outraged that universities funded by tax dollars and endowments underwritten by businesses 
should teach students to despise the American political and economic system, while warmly 
welcoming to campus leftist speakers who incited students to revolution.He also complained of 
lawyer activists such as Ralph Nader, who urged the jailing of corporate executives, who were “not 
[being] well trained in guerilla combat” and thus failed to fight back.'^^*’ 

With the survival of the free-enterprise system at stake, Powell urged businessmen to join the 
battle.Balance must be restored to college campuses, which were the “most dynamic source of the 
threat,” as they taught millions of students to despise capitalism. Powell urged the Chamber to 
establish a staff of scholars supportive of free enterprise to defend it in college debates, publish 
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scholarly works celebrating it, and vet school textbooks to ensure fair treatment of it.'^^^ The 
Chamber should also pursue greater political balance on faculties and in the media, including 
monitoring television networks, demanding equal time, and advertising in support of free 
enterprise.Aeeording to Powell, the left insisted that government was dominated by business, but 
“every business executive knows how little influence they have in government. The judieiary 
“may be the most important instrument for soeial, eeonomic and politieal ehange,” and the Chamber 
should hire a staff of lawyers to eounter the ACLU’s influenee in pushing eourts to the left.'^^^ Two 
months after Powell wrote this memorandum. President Nixon nominated him to the Supreme 
Court. 

The Powell memorandum proved influential with eonservative businessmen sueh as the 
brothers Charles and David Koeh, Joseph Coors, and Riehard Mellon Seaife. The Koehs’ father, 
Fred, made millions of dollars in oil refining before World War II, and admired Nazi Germany, whieh 
he eompared favorably to New Deal Ameriea. In 1958, Fred Koeh beeame a founding member of 
the John Bireh Soeiety, whieh regarded President Eisenhower and the eivil rights movement as agents 
of a eommunist eonspiraey.'^^*’ In the 1960s, Charles joined that organization and began reading 
widely in libertarian literature. 

The Koeh Brothers were true believers in the philosophy of Ayn Rand; They worshiped at the 
altar of free-market eapitalism. Running a eompany focused on resouree extraetion, whieh 
generates enormous negative externalities that only government ean eounteraet, made them natural 
libertarians.Their goal was to eliminate government as mueh as possible, not to make it more 
effieient. On their view, business entrepreneurs were the “unsung geniuses” of human history, who 
deserved leadership roles beeause of their demonstrated sueeess in business. 

In the 1970s, the Koehs and like-minded wealthy eonservative industrialists paid relatively 
little attention to mainstream polities, beeause they saw little differenee between Republieans and 
Demoerats. In 1980, the Koehs did not support Reagan for president but instead promoted and 
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funded the Libertarian Party, whieh made David Koeh its viee-presidential nominee. The party’s 
platform ealled for the elimination of Soeial Security, Medicare, Medicaid, the Securities Exchange 
Commission, the EPA, and even the EBI and the CIA. 

During these years, the Kochs, Scaife, and their allies focused on the “multiplier effect” 
generated by investment in ideas, funding new or expanded libertarian think tanks that promoted free- 
market principles, such as Cato, the Heritage Eoundation, and the American Enterprise Institute. 

They also invested heavily in universities, creating fellowships and professorships at a time when few 
academics shared their philosophy. 

The Kochs and Scaife funded the public-choice work of Buchanan, which he described as 
focused on “how Eeviathan can be chained,” and supported the libertarian economist Murray 
Rothbard, who urged Charles Koch to study Eenin to understand how small numbers of people could 
effect big changes through ideas.Buchanan’s PhD students often found jobs in libertarian think 
tanks and many of them entered the Reagan administration, where they put free-market ideas into 
practice. 

John Olin, a Cornell alumnus who made a fortune as a chemical engineer and inventor, was 
another wealthy libertarian, unhappy with what he regarded as his university’s capitulation to armed 
black activists in the late 1960s, and committed to using his fortune to subsidize university hiring of 
pro-capitalist faculty.Olin funded the Eaw and Economics Center, run by Henry Manne at the 
University of Miami, which ran an annual summer economics institute for law professors and a law- 
and-economics summer program forjudges, both of which taught the beauty of free markets. The 
Olin Eoundation and the Bradley Eoundation, which was dedicated to promoting “American 
exceptionalism,” provided financial grants to conservative scholars such as Alan Bloom and Samuel 
Huntington, and to conservative intellectuals such as George Will and William Kristol. Such 
groups also funded the Eederalist Society, a conservative legal organization founded in 1982 in 
reaction against the “liberal judicial activism” of the Warren Court, and public-interest law firms, such 
as the Pacific Eegal Eoundation, that brought cases to defend property rights. 

The libertarian businessmen’s political agenda consisted largely of reducing taxes, cutting 
social-welfare programs, privatizing education and other traditional government functions. 
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undermining labor unions, eviscerating environmental regulation, and reducing budget deficits without 
raising taxes. Such policies were not popular with most Americans, whose economic views had 
not shifted significantly to the right.The political success of the neo-Ayn Randians would depend 
on two important developments. First, the wealthy gained political influence, largely as a result of 
Supreme Court decisions unleashing money in politics.Second, the libertarians found willing foot 
soldiers, whose motivations differed from those of their wealthy backers. 

At this point, the story of the rise of the neo-Ayn Randians intersects with developments 
described in the two preceding Sections. Many racially resentful whites could be persuaded to support 
a political party that promoted the neo-Ayn Randian agenda, not because they were genuinely 
libertarian but because they had become convinced that the primary beneficiaries of government 
assistance were African Americans, whom President Reagan denigrated as “welfare queens. 

Similarly, in exchange for Republican opposition to abortion and gay rights, leaders of the 
religious right promoted libertarian economics to their followers, even though many of the neo-Ayn 
Randians were themselves irreligious and often disparaging of persons of faith.Opposition to 
public education came naturally to southern white evangelicals, who often paid tuition to send their 
children to segregated private academies. Calls to end government anti-poverty programs 
resonated with those who preferred Christian charity to government “handouts.”Moreover, the 
Christian “gospel of success” fit well with a libertarian economic message that resonated with the 
white, prosperous, suburban Christians who packed megachurches in the 1970s and 1980s. 

The severe economic recession of the early 1970s followed by stagflation—high 
unemployment combined with high inflation—helped delegitimize Keynesian economics and bolster 
the standing of libertarians such as Friedman and George Stigler, who favored tax cuts, restrictive 
monetary policy, and economic deregulation. Through the funding of Scaife, the Institute for 
Contemporary Studies in California linked some of these libertarian theorists with conservative 
political activists, such as former governor Reagan’s advisor, Edwin Meese.'^^^ Anthony Kennedy, 
later Reagan’s third appointment to the Supreme Court, was the Institute’s vice president. 
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In his 1981 inaugural address, President Reagan deelared, “Government is not the solution to 
our problems; government is the problem.”Five years later, he quipped, “the nine most terrifying 
words in the English language are ‘“I’m from the government, and I’m here to help’.”'^^° Antitax 
advoeate Grover Norquist bragged that his goal was not “to abolish government. I simply want to 
reduee it to the size where I ean drag it into the bathroom and drown it in the bathtub.”Beginning 
around 1980, media began frequently using the pejorative term “big government.” Capitalists 
beeame “entrepreneurs” and then “job ereators.”^^^^ “Liberal” beeame a dirty word. 

The neo-Ayn Randians eonvineed tens of millions of Amerieans to distrust and even disdain 
their government.During Eisenhower’s presideney, more than 70 pereent of Amerieans said they 
trusted the federal government to do the right thing most of the time. By 1980, that number was 
down to 25 pereent, and it has fallen further sinee then.'^^’ Vietnam and Watergate eontributed to 
undermining Amerieans’ trust in government, but so did the neo-Ayn Randians. 

The Reagan administration enaeted massive tax euts, ineluding redueing ineome-tax rates on 
top earners, whieh had been as high as 90 pereent after World War II, from 70 pereent to 50 pereent in 
1981 and then to 38.5 pereent in 1986.'^^^ Reagan also out rent subsidies for publio housing in half 
and foroed a million Amerieans off of food stamps. He tried to privatize Sooial Seourity, before 
baokpedaling under enormous politioal pressure. His first Treasury Seoretary Donald Regan 
eliminated many regulations that had restrained finanoe sinee the New Deal, permitting the pooling of 
mortgages into mortgage-baoked seourities and oompany stook buy-baoks.^^^^ 
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Tax increases beeame anathema to Republiean politieians, even in the faee of enormous budget 
defieits.'^^^ Beginning in 1985, Amerieans for Tax Reform exacted pledges from Republiean 
eandidates not to raise taxes under any eireumstanees.'^^"^ Running for president in 1988, George H. 
W. Bush promised “no new taxes.The neo-Ayn Randians never forgave him for reneging on that 
pledge. Learning a lesson from his father’s experienee, George W. Bush pushed through two 
enormous tax outs during his first term in offioe. Moreover, Republioans inoreasingly abandoned 
the idea of progressivity in the tax system, outting taxes on the wealthiest Amerieans, inoluding estate 
taxes and oapital-gains taxes. Republioans also largely abandoned their support for the eamed- 
inoome tax oredit, whioh inoentivizes work for the poor. 

In 2011, the eight Republiean presidential eandidates partioipating in a primary debate 
unanimously rejeoted the idea of a defioit-reduotion paokage that raised one dollar in taxes for every 
ten dollars in spending cuts.'^^° That same year, Republiean Erie Cantor, the House Majority Leader, 
favored the federal government’s defaulting on the national debt rather than raising taxes. Senator 
Ron Johnson of Wiseonsin, who helped ereet a statue in his hometown honoring Ayn Rand’s Atlas 
Shrugged, has led a Republiean assault on the IRS, eutting billions of dollars from its budget to eripple 
enforeement efforts, even though targeted enforeement against high-ineome taxpayers produees $47 in 
reeovered taxes for every $1 invested. Maine’s Republiean governor Paul LePage ealls the IRS 
“the Gestapo.” 

In the 1990s, the Republiean Party and business organizations sueh as the Chamber of 
Commeree and the Business Roundtable eame inereasingly under the sway of neo-Ayn Randians. 

In 1994, the party embraeed the Contraet with Ameriea, drafted mainly by libertarian eongressman 
Diek Armey with assistanee from the Cato Institute, whieh promised tax euts, a balaneed budget, and 
reform of Soeial Seeurity, welfare, and tort law. Eleeted Speaker of the House that year. Newt 
Gingrieh sought to paralyze the federal government, hoping that Amerieans would blame both parties 
equally, to the benefit of the programmatieally anti-government Republieans.^^^^ In 1997, House 
Republiean leaders pressured the formerly nonpartisan Business Roundtable to eease donations to 
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Democrats or else be denied access to congressional Republicans.'^*^ The Chamber of Commerce 
also shifted to the right, increasingly endorsing only Republican candidates.'^** 

The Democratic Party was not impervious to the seduction of neo-Ayn Randian ideas and 
oligarchic money.'^*^ After the Republicans’ landslide victory in the 1994 congressional elections, 
President Clinton declared that “the era of big government is over.”'^^" In 1996, he supported drastic 
cuts to welfare. His administration supported financial deregulation that contributed to the 
economic collapse of 2008 and free-trade agreements that contributed to the loss of millions of 
American jobs.Even Clinton’s appointments to the Supreme Court, Ruth Bader Ginsburg and 
Stephen Breyer, have compiled voting records on business issues that are more conservative than those 
of most Democratic appointees in the preceding decades. 

The Koch Brothers, owners of the nation’s second-largest private corporation, which has 
annual revenues of more than $115 billion, began systematically investing in politics in 2010, the year 
the Supreme Court invalidated limits on corporate political spending.The Kochs hold biannual 
summits attended by other wealthy conservative donors, each of which raises tens of millions of 
dollars, and are attended by Republican Party leaders, conservative Supreme Court Justices, and right- 
wing media personalities.The budget of the Kochs’ political-action committee, Americans for 
Prosperity, increased from $40 million in 2010 to $179 million in 2012.'^^^ The Kochs’ entire 
political network raised about $400 million for conservative Republican candidates in the 2012 
election cycle and $900 million in 2016. The Kochs’ political network employs three times as 
many people as the Republican Party.'^^* 

The political influence of Koch money has been most apparent in Republican environmental 
policies.Much as tobacco companies previously funded economic analyses by libertarian scholars 
to fuel doubts about the harms of cigarette smoking, the Kochs fund research questioning the reality of 
climate change.'^"" The number of Americans believing in human-caused climate change dropped 
dramatically between 2007 and 2011, coinciding precisely with the Kochs’ first big political 


'^*^ Hacker & Pierson, 207. 

'5**M at 213, 216, 220-21. 

'5*^^. at 191, 359; Page & Gilens, 102-03, 109. 

David Weigel, The Era of Big Government, Slate, Jul. 29, 2012. 
Jordan Weissman, The Failure of Welfare Reform, Slate, Jun. 1, 2016. 
Sitaraman, 17, 34. 

'5*^* Cohen, 244. 

Hacker & Pierson, 228-29, 234; Mayer, 293-96. 

Hacker & Pierson at 234-36; Mayer, 17-24. 

Mayer, 309, 384-87. 

Mayer, 384-87, 407, 451-55; Page & Gilens, 99. 

'59* p^gg ^ Gilens, 99; MacLean, ??. 

Hacker & Pierson, 295. 

MacLean, 215; Mayer, 251, 257-58. 



investments.The Koeh-funded Club for Growth finaneed primary ehallengers to any Republican 
who dared to treat climate change as a serious problem; today, almost none of them remain. Koch- 
funded state attorneys general litigated against Obama administration environmental policies, and 
climate-change deniers dominate the Trump administration’s political appointees to the EPA and the 
Interior Department. 

The neo-Ayn Randians have also undermined faith in public education and mobilized support 
for the privatization of other public services, such as prisons.Think tanks such as Cato and 
Heritage have conducted relentless campaigns to privatize Social Security.Wall Street billionaire 
Peter Peterson spent decades preaching the evils of budget deficits and the solution of reducing public 
spending rather than raising taxes. The media was largely duped by such warnings, and both 
Presidents Clinton and Obama appointed bipartisan commissions to propose solutions to budget 
deficits, and nearly agreed to “grand bargains” that would have needlessly harmed Social Security 
beneficiaries. 

The neo-Ayn Randians have also undermined the power of labor unions. The unionized 

share of the American labor force declined from 33 percent in 1955 to 11 percent in 2015. Some 
of that decline is attributable to automation and global wage competition, but comparative 
international analysis establishes that anti-union public policies promoted by conservative think tanks 
funded by the Koch political network and enacted by Republican legislatures have played a large 
role.^^'** 

By 2010, most Republican House leaders, such as Cantor and Ryan, were neo-Ayn Randians 
committed to drastically reducing the size of the federal government. In the midst of the Great 
Recession, they focused not on economic stimulus or unemployment compensation but on balancing 
the budget, a concern that completely disappeared once the Trump administration proposed a $1.5 
trillion dollar tax cut that mostly benefitted the wealthy and created $1 trillion annual deficits. 

Ryan declared that the nation’s school-lunch program left poor children with “a full stomach—and an 
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empty soul.”'^^^ In 2012, Republican presidential nominee Mitt Romney complained of the 47 
percent of “takers” who wanted “free things” from the government, and Cantor used the occasion of 
Labor Day to celebrate those who had worked hard and created a business.Republican senators 
elected in 2014 were even more extreme. Joni Ernst of Iowa proposed abolishing the Education 
Department, the IRS, and the EPA, as well as arresting federal officials seeking to enforce the 
Affordable Care Act in her state.Thom Tillis of North Carolina suggested that restaurants be 
allowed to opt out of laws requiring employees to wash their hands after using the bathroom, provided 
that customers were notified in advance. 

Since 2010, the neo-Ayn Randians have also achieved great success at the state level. 

When Republicans took control of the North Carolina legislature, they rejected Medicaid expansion, 
eliminated the earned-income tax credit for 900,000 poor people, ended unemployment benefits, cut 
pre-kindergarten education for 30,000 children, shifted $90 million from public education to voucher 
schools, cut taxes on the wealthy and raised them on everyone else, and imposed some of the nation’s 
toughest restrictions on voting.In Wisconsin, where Republicans enacted similar policies, voters 
sought to recall Governor Scott Walker, leading wealthy conservative donors to spend $60 million 
defending him.'^^^ In Kansas and Eouisiana, radical Ayn Randian experiments in tax cutting led to 
massive budget deficits and emaciated public-education systems. 

Ayn Randian economic philosophy has always entailed at best a tentative commitment to 
democracy: The large number of “takers” were likely to vote for public policies that burdened 
society’s “makers.By the end of their careers, the post-war generation of libertarian economists 
had concluded that democratic politics was insufficiently protective of property rights. One 

proposed solution was a constitutional mechanism to constrain majoritarian redistribution, such as a 
balanced-budget amendment, which the neo-Ayn Randians began advocating in the 1980s to cap 
federal government spending at pre-New Deal levels. Another solution was to limit voting rights, 
much as the Eramers had envisioned.Thus, Buchanan and Manne opposed the National Voter 
Registration Act of 1993, because they feared it would abet socialism by facilitating the registration of 
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less affluent voters. The father of eeonomie laissez-faire, Adam Smith, had not needed to eonvinee 
the masses of the virtues of libertarianism beeause they were not permitted to vote in eighteenth- 
eentury Great Britain. 

Beginning in the 1980s, Republieans had sueeeeded in enaeting neo-Ayn Randian polieies that 
most Amerieans did not support beeause white Christians were more foeused on raeially and 
religiously infleeted issues, sueh as abortion, gay rights, welfare, affirmative aetion, and erime.'^^^ 

Yet the “politieal eoalition of the aseendant” enabled by demographie ehange and ignited by Baraek 
Obama set off alarm bells in those eireles.'^^^ Rather than modulating their extreme libertarian agenda 
to appeal to more voters, however, Republieans turned instead to vote suppression: If Amerieans 
deelined to embraee libertarian eeonomies, they must be foreed to be firee.'^^^ 

As early as 1980, Paul Weyrieh, the first direetor of the Heritage Foundation and founder of 
the Ameriean Legislative Exehange Couneil, aeknowledged, “I don’t want everybody to vote”; 
Republieans’ eleetion performanee “goes up as the voting populaee goes down.”^^^® In 2013 in North 
Carolina, state senator Bob Rueho, who deelared that Obamaeare had “done more damage to the USA 
than the swords of the Nazis, Soviets and terrorists eombined,” sponsored the nation’s most restrietive 
voting legislation. Republiean eongressman Steve King of Iowa, the leading voiee for white 
supremaey in the House, and Republiean Riek Seott, the wealthiest senator, both relish a past in whieh 
you had “to be a property owner to vote.”'^^^ 

As a result of the neo-Ayn Randians’ relentless assault on government, the United States, still 
the wealthiest nation in the world, no longer ranks near the top in terms of health, edueation, or 
national infrastrueture.'^^^ The United States led the world in expanding aeeess to high sehool 
edueation in the early 1900s and to eollege edueation after World War II, but today falls in the middle 
of the paek in those areas and near the bottom in early ehildhood edueation.Mueh larger 
soeioeeonomie disparities in edueational quality, funding, and outeomes exist in the United States than 
in other wealthy nations. Most Amerieans would like their government to make higher edueation 
more affordable, but Republieans will not permit 
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In the postwar decades, the United States dominated the rest of the world in government 
funding of basic science, which eventually produced innovations such as radar, GPS, advanced 
medical technology, vaccines, robotics, and computer systems. However, from the mid-1960s to 
the late 1990s, such spending fell from 2 percent of GDP to about 0.7 percent, placing the United 
States ninth in the world.Infrastructure modernization, such as high-speed rail travel, which would 
accelerate economic growth and be very popular among Americans, is impossible to achieve because 
Republicans will not raise the taxes necessary to fund it.^^^^ More generally. Republicans have 
dramatically cut the size of the federal workforce relative to the nation’s population, disabling 
Congress and administrative agencies from doing their jobs effectively. 

Deliberate sabotaging of government cost people’s lives even before the coronavirus pandemic 
hit. Americans pay roughly twice as much per person on health care as the rest of the world, yet 
nonetheless experience higher infant mortality rates, shorter life expectancies, and more suffering from 
preventable diseases, mainly because the neo-Ayn Randians resist government provision of health care 
or even government bargaining with private industry over prescription-drug prices. Reducing the 
budget of the Food and Drug Administration and the National Transportation Safety Administration 
translates into fewer inspections of food plants that are necessary to protect citizen health and of 
airplane manufacturers necessary to ensure citizen safety. 

Part of the nation’s catastrophic response to the coronavirus pandemic is attributable to the 
neo-Ayn Randians’ success in eviscerating government capacity, undermining Americans’ confidence 
in government, and denigrating science and expertise.The neo-Ayn Randians have long regarded 
science as an enemy because it demonstrates the need to regulate industries such as tobacco, food, 
pharmaceuticals, and oil and gas.'^"^"^ Millions of Americans probably voted for Donald Trump, a 
reality television star who led the birther movement, suggested that noise from wind mills might cause 
cancer, and called climate change a “Chinese hoax,” because they assumed government was not very 
important and therefore did not worry that Trump had no qualifications for the job. 


Hacker & Pierson, 38-39, 100, 316-17. 

Id. at 38-39. 

Id. at 316-17; Gilens & Page, 74-75. 

Hacker & Pierson, at 322, 343. 

1641 p^gg ^ Gilens, 83. 

Hacker & Pierson, 319-21; Niraj Chokshi, U.S. Watchdog’s Report Faults Boeing’s Disclosures 
on 757 Max Software, N.Y. Times, Jul. 1, 2020. 

Stuart Stevens, Republicans like me built this moment. Then we looked the other way., 
Washington Post, Mar. 18,2020. 

1644 parhad Manjoo, Coronavirus Is What You Get When You Ignore Science, N.Y. Times, Mar. 4, 

2020 . 

Stevens, supra', Julia Ioffe, Trump Voters Wanted to Blow up the System. Well, Here We Go., GQ, 
Mar. 12, 2020. 



Yet it turns out that good government saves lives in a erisis.^^"^^ As of early Mareh, South 
Korea was testing ten thousand eitizens a day for COVID-19, while the United States had eondueted 
only ten thousand tests altogether. China built hospitals in a week to deal with an avalanehe of 
patients, while Trump never effeetively used the Defense Produetion Aet beeause big business 
pressured him not to do so. Chaneellor Angela Merkel told her eitizens the truth about the 
eoronavirus, and beeause Germans have high levels of trust in government, Germany has had the 
lowest per eapita infeetion and death rates from COVID-19 among major European nations. The 
United States, whieh has 4 pereent of the world’s population, has suffered roughly 25 pereent of the 
world’s COVID-19 deaths. As of early July, Denmark and Norway were registering about ten 
COVID-19 eases a day, the United States over 50,000.^^^^ This is the neo-Ayn Randians’ legaey.'^^^ 

By May, 2020, despite a eonsensus among publie-health experts to maintain soeial-distaneing 
requirements, the neo-Ayn Randians had eonvineed Trump to reopen the eeonomy beeause getting 
siek was better than “killing the eountry” and mass shutdowns were a liberal plot to impose soeialism 
on the nation. Iowa’s Republiean governor threatened to take away unemployment benefits from 
workers at meat-paeking plants, mostly persons of eolor, if they did not return to work—on the same 
day Iowa’s eoronavirus deaths peaked. Senator MeConnell declared his opposition to another 
eoronavirus relief package unless it included liability protection for employers and businesses sued by 
people sickened by the eoronavirus on their premises.Republicans labeled public-health experts 
“agents of the deep state” who deliberately overcounted eoronavirus deaths. Trump’s religious 
allies attributed church shutdowns to a “perverse, even demonic atmosphere” that prevented people 
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from practicing their faith.Many Trump supporters disbelieved the prognoses and prescriptions of 
scientists, which Democrats tended to trust.By early July, daily records of coronavirus cases were 
being set in the states that had reopened their eeonomies first. 


Part II.D; Eeonomie Inequality 


Trump’s stunning 2016 election victory was partly attributable to a revolt by the white working 
elass, espeeially in the Midwest. Some eommentators have argued that Trump’s support for Soeial 
Seeurity and Medicare, his opposition to free-trade agreements, and his promises to restore industrial 
and mining jobs distinguished him from traditional Republiean politieians and appealed to the white 
working elass. Seholarly researeh has mostly disproven this hypothesis and shown that raeial 
resentment more than eeonomie grievanee drove these voters to support Trump. Levels of raeial 
resentment predicted pereeptions of the economy more during the presideneies of Obama and Trump 
than ever before. Trump’s eleetion led to an 80 pereentage-point increase in Republicans’ 
economic confidence and a 37-point drop in that of Demoerats.^^^"^ 


However, to say that raeial resentment enabled Trump’s eleetion is not to deny that eonditions 
of eeonomie inequality have eontributed signifieantly to the degradation of Ameriean democraey.^^^^ 
Seholars have shown that demoeraey fares best when the working elass enjoys eeonomie prosperity, 
and that deteriorating eeonomie eonditions render such voters vulnerable to the appeal of autoeratie 
demagogues.Voters who in an earlier day might have eonceived of themselves as factory workers 
or miners now see themselves as vietimized whites, resentful of immigrants and liberal elites who 
support free trade and open borders. 
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The golden age of economic equality in the United States and most developed nations was 
roughly the half-century beginning with the Great Depression. From roughly 1935 to 1960, the 
median income of American workers doubled, and then doubled again by 1985.'^^^ Income inequality 
shrank roughly in half.'^^° During those years, an auto worker without a college degree could buy a 
home and send children to college on a single income, and those offspring were likely to fare even 
better economically. 


However, over the next quarter century, even though the productivity of American workers 
doubled, worker incomes in inflation-adjusted dollars barely rose at all.^^^^ Technological innovations 
that reduced demand for relatively low-skill labor and growing competition from low-wage workers in 
other nations explain some of that stagnation.In addition, a larger share of gross national product 
went to managers and stockholders. The result of such developments is that working-class families 
have been squeezed economically, and their children are much less likely than those of previous 
generations to achieve upward mobility. 


As incomes of the working class have stagnated while those of the affluent have skyrocketed, 
economic inequality in the United States has exploded.The share of income accruing to the richest 
Americans today matches that of the 1920s. In 2007, the top I percent of earners received 20 
percent of all national income, and half of that went to the top 0.01 percent. Top earners today 
enjoy salaries on average 303 times that of ordinary workers, as compared with a twenty-to-one ratio 
in 1965. 


Wealth is distributed even more unequally. Since 1986, the total wealth of the United States 
has increased by 90 percent, but only 1 percent of that went to the least affluent 90 percent of 
Americans, while 43 percent accrued to the top 0.1 percent. The United States is by far the most 
unequal wealthy nation in the world today.The richest 1 percent own one-third of the nation’s 
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wealth, and the top 10 pereent own more than three quarters of it. In 2018, the Federal Reserve 
Board eoncluded that 40 percent of Americans could not come up with $400 in an emergency. 


The declining economic status of America’s working class has had adverse health 
consequences. The life expectancy of white working-class Americans has fallen, as a result of 
increasing “deaths of despair”—suicides, drug overdoses, and alcohol-related deaths. Members of 
the white working class aged forty-five to fifty-four are four times as likely to die as those in the same 
age group with a college degree.The United States is now last among seventeen wealthy nations in 
life expectancy.Many of these people also suffer from chronic health problems.'^*’ The United 
States has by far the worst obesity rates in the world. Some suffer constant pain that cannot be 
ameliorated with drugs or medical treatment because they lack health insurance. 


Economic dislocation can also mean lives lacking in structure, status, and meaning. Those 
who remain employed often have jobs in which they are given little advance notice of which days or 
hours they will work. Those who are not officially employed by the companies for which they 
work are deprived not only of benefits such as health insurance but also of the pride that can be 
derived from being part of a shared enterprise, as miners and factory workers once were.'^^' 


America is increasingly a country of two different economies, rapidly growing farther apart 
and correlated strongly with political affiliation.White voters living in counties that are wealthier, 
better educated, and heathier are far more likely to be Democrats.The average gross domestic 
product in Democratic congressional districts, which feature more high-skill, high-tech professional 
and digital-service jobs, rose an inflation-adjusted 35.9 percent from 2008 to 2018.'^^"^ In Republican 
districts, which feature more low-skill, low-productivity manufacturing and resource-extraction jobs, 
there was a 2.1 percent decline.In 1990, people in red and blue states had nearly the same life 
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expectancies. In 2016, however, people living in blue states had life expectancies similar to those 
in more advanced countries, while those of red-state inhabitants were four years lower. 

Other nations facing the same forces of international trade and labor-saving technology as the 
United States have used public policies to mitigate economic hardship. Government interventions 
can occur before or after market allocations of income. More aggressive antitrust enforcement, 

support for labor unions, and prohibitions on non-compete and forced-arbitration contract provisions 
influence income distribution before the market allocates it. Higher-income taxes, job training, and 
wage supplements reallocate income after the market has allocated it.'^®^ The United States has a 
much higher poverty rate, 17 percent, than that of most advanced nations.The child-poverty rate 
in the United States in 2009, 23 percent, was five times that of Iceland. Other advanced countries 

have universal health care, universal child care, paid sick leave, and more generous welfare 
policies. 

The main reasons for these differences between the United States and other nations are the 
influence of the neo-Ayn Randians on American public policy and the Supreme Court’s campaign- 
finance rulings that enable that influence.Most Americans favor policies to reduce income and 
wealth inequality, but the Republican Party blocks them.'^°^ This is a self-perpetuating cycle, in 
which extreme economic inequality translates into political inequality, which undermines the 
democratic processes that citizens would ordinarily rely upon to ameliorate economic inequalities. 

Such an arrangement may not be indefinitely sustainable because ordinary citizens will 
eventually revolt against a political system that produces vast and worsening economic inequality. If 
that political system is ostensibly democratic, then they may turn instead to authoritarianism.'^®* This 
probably explains why many of Trump’s white working-class supporters do not seem troubled by his 
authoritarian bent. Neo-Ayn Randians, as we have seen, have always been less committed to 
democracy because of the threat it poses to property rights.'^®® 
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The peculiarity of Trump’s political coalition, which does not differ much from that of the 
Republican Party’s in recent decades, is that it combines economic plutocrats with the white working 
class, whose economic interests seem fundamentally at odds with one another’s. One recent study 
found that the real incomes of middle-class families have risen more than twice as fast under 
Democratic presidents as under Republican ones since the 1940s, and those of working-poor families 
ten times as fast.^^'° So why has the white working class become so Republican? 

Trump won the Republican nomination and the general election by appealing to the resentment 
and fears of the white working class and conservative Christians, and by endorsing populist economic 
policies that distinguished him from traditional Republican candidates.The neo-Ayn Randians did 
not generally support him in the Republican primaries, but were not about to desert him for Hillary 
Clinton in the general election. 

In terms of race and religion. Trump has mostly governed as he campaigned. As we have seen, 
he has stoked racial resentment at every turn and given conservative Christians most of what he 
promised them. Yet with the sole possible of exception of Trump’s trade war with China, his 
economic agenda has been that of the neo-Ayn Randians, not of economic populists. 

Trump’s Cabinet contains more plutocrats than any in history. His administration’s first 
major domestic initiative was repeal of the AC A, which would have cost twenty to thirty million 
Americans, including many who voted for Trump, their health insurance.His tax bill was 
essentially a $1.5 trillion giveaway to corporations and their shareholders.According to one study, 
83 percent of the law’s benefits went to the wealthiest 1 percent of Americans. Trump’s 
ballyhooed infrastructure bill never got off the ground and became a standing joke in Washington, 

D.C. His renegotiated North American Free Trade Agreement is mostly the same deal with his 
name stuck on ii}™ His trade war with China is not bringing back the manufacturing jobs he 
promised, and coal has made no comeback under his presidency.The administration’s proposed 
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budgets include devastating cuts to the social-safety net, as well as assaults on programs that 
disproportionately benefit red-county residents who voted for him. 

Why Trump has chosen to govern mostly as a plutocrat is an interesting question. The answer 
may be simply that he does not care about policy, so was willing to allow neo-Ayn Randian 
Republican leaders such as Speaker Ryan and Majority Leader McConnell to set the policy agenda. 

In turn, they overlooked Trump’s personal corruption, white nationalism, and incompetence, in 
exchange for tax cuts for the wealthy, environmental deregulation, and conservative judges. 

Part ILL: Asymmetric Political Polarization, the Right-Wing Media Ecosystem, Asymmetric Hardball, 
and Negative Partisanship 

Sections A through D of this Part explained how various factions of the Republican political 
coalition have lost their enthusiasm for democracy as they came to doubt their continuing ability to 
win elections and secure favored policies democratically. This Section examines how specific features 
of the American political system have advantaged Republicans and inclined them to accommodate 
Trump despite the threat he poses to basic democratic norms and his obvious unfitness for office. 

(1) Political Polarization 

While Hillary Clinton is almost certainly correct that she would have won the 2016 presidential 
election had it not been for interference by Russia and by James Comey, Trump needed to be within 
striking distance of victory for these things to matter. How did such an unqualified demagogue 

with an authoritarian bent get so close to the presidency in the first place? 

The most striking feature of the voting patterns in 2016 is how similar they were to those of 
2012, despite Trump’s being such an unorthodox candidate.Trump won 52% of male voters, 
precisely the same as Romney did four years earlier, and he won just 3 percent fewer female 
voters. Trump won 57 percent of white voters, while Romney had won 59 percent. Romney 
won 27 percent of Latino voters, while Trump won 28 percent, despite his statements that many 
Mexican immigrants were criminals and rapists.Trump won 80 percent of white evangelical 
voters, as compared with Romney’s 78 percent.Trump won 88 percent of self-identified 
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Republicans, down from Romney’s 93 percent, despite Trump’s having been a Democrat not long ago 
and possessing none of the traditional ties to the party. 

In 1964, when the Republican Party’s presidential nominee was an extreme libertarian whose 
bellicose anticommunism frightened many Americans, he lost by twenty percentage points, winning 
seven million fewer votes than the party’s nominee had won four years earlier. Prominent 
Republicans issued calls to defeat Goldwater, and only 75 percent of self-identified Republicans voted 
for him. In 1972, when Democrats nominated as their presidential candidate Senator George 
McGovern of South Dakota, who was far to the left of the nation’s cultural center, he won only a 
single state’s electoral votes. Yet in 2016, despite Trump’s repulsive behavior, outrageous 
statements, and obvious unfitness for office, the overwhelming majority of Republicans voted for 
him. Trump lost the popular vote by just two percentage points, which was close enough to enable 
an electoral-college victory. 

Only because of the extent to which American politics has become polarized was it possible for 
most Republican voters to treat Trump as just another Republican candidate. How did this happen? 

In the 1950s, the parties were not ideologically polarized.The Republican Party had 
conservative and liberal wings, and so did the Democratic Party, mostly because of the historical 
accident that southern white conservatives remained overwhelmingly Democratic because of 
remembered grievances from the Civil War and Reconstruction. Liberal Minneapolis mayor 
Hubert Humphrey, a pioneer on civil rights, and Strom Thurmond, the segregationist governor of 
South Carolina, belonged to the same Democratic Party. 

The parties of this era were also not sorted demographically; they closely resembled one 
another in terms of race, sex, and marriage rates. The only differences were that white southerners 
were strongly Democratic, Protestants leaned Republican, and liberals were slightly more likely to be 
Democrats. 

The Republican Party’s nomination of Goldwater in 1964 and his commitment to offering the 
country “a choice” rather than “an echo” began the journey towards ideological polarization of the 
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parties. Yet Goldwater’s massive defeat reinforeed, in the short term, the notion that parties had to 
be ideologieally moderate to be electorally eompetitive.^’"^^ 


The parties’ ideologieal polarization that began in 1964 took deeades to eomplete. In 1976, 
only 54 pereent of voters believed that the Republiean Party was more conservative than the 
Democratic Party, and almost 30 percent saw no ideological difference.The heyday of ticket 
splitting was the 1970s, and roughly three quarters of it came from Democrats, mostly white 
southerners’ voting Republican for president and Democratic in other elections. From 1972 to 
1980, the correlation between the Democratic share of the House vote and the presidential vote was 
only .54.'^"^^ As white conservatives, especially in the South, moved to the Republican Party, white 
liberals became Democrats.Between 1972 and 1988, the relationship between political ideology 
and party identification in the North had doubled and in the South had increased seven-fold. 


The correlation between political ideology and party identification increased significantly in 
1994, when Republicans gained fifty-four seats and took control of the House for the first time since 
1954.'^"^^ While 30 percent of Republicans had voted for Democratic incumbents in congressional 
elections from 1988 to 1992, only 17 percent did so in 1994.'^"^^ The strategy of Republican Minority 
Whip Gingrich to nationalize congressional elections had worked. 


By 2012, the relationship between political ideology and party identification had nearly tripled 
since 1972.'^^^ White liberals had been 10 percent of the Republican Party’s coalition in 1972 but 
were only 2 percent in 2012, while white moderates fell from 42 percent to 18 percent. White 
conservatives had become two-thirds of the party.By contrast, self-identified white conservatives 
were 22 percent of Democratic voters in 1972 but only 6 percent forty years later. 


Today’s congressional parties are almost perfectly sorted ideologically: The most conservative 
Democrat is more liberal than the most liberal Republican.Such intense ideological polarization 


Klein, 6 
Id . at 7. 

Abramowitz, 32. 

Klein, 7; Abramowitz, 34-35,37. 
Abramowitz, 40-41. 

Id . at 42. 

Id . 45-46. 

Id . at 46. 

Id -, Kabaservice, 375-76. 
Abramowitz, 15-16. 
at 15. 




‘’54 Id, at 52. 

1755 Mann & Ornstein, 43-44; Klein, 36, 136. 



can also produce personal polarization, as eongressional representatives whose ideologies are so 
different may choose to spend less time together soeially, possibly resulting in greater personal 
animosity. 


As the parties became ideologieally sorted, voters beeame more partisan—loyal to a party— 
and the amount of ticket splitting and erossover voting naturally declined.Straight-ticket voting 
for the presideney and Congress inereased from only .54 in the 1970s to .78 in the 1990s to .94 in 
2012.'^^^ While the eorrelation between a voter’s party identifieation and presidential vote was only 
75 pereent in the 1970s, in 2012, 93 pereent of Republiean identifiers voted for Romney and 92 
pereent of Democratie identifiers for Obama. The partisanship effeet now dominates any 
ineumbeney effeet. From 2012 to 2014, Republieans won 95 pereent of eontests in Republiean- 
leaning eongressional distriets, and Demoerats won 93 pereent of eontests in Demoeratie-leaning 
districts. In 2016, every state eleeting a senator ehose the one from the politieal party to which that 
state gave its presidential eleetoral votes. Straight-tieket voting has also beeome dominant at the 
state legislative level. 


That party identification is at an all-time low does not contradict the eonelusion that voter 
partisanship is at an all-time modern high.'^^"^ In 2012, only 63 pereent of Amerieans self-identified 
as either Demoeratie or Republiean. Yet, when pushed to identify their party preferences, the vast 
majority of independents aeknowledge that they lean towards one party or the other.Indeed, self- 
deseribed independents today are more eonsistent in which party they vote for than were self- 
deseribed Demoerats and Republieans in the 1970s.As little as 5 to 10 pereent of today’s 
eleetorate is genuinely open to persuasion. 


Not only are the parties ideologieally sorted and Americans more partisan, but citizens have 
also beeome inereasingly extreme in their views—at least those most engaged in polities, 
knowledgeable about it, and most likely to eontribute money to eandidates and to aetually vote. In 
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other words, not only are eonservatives now overwhelmingly Republiean and liberals overwhelmingly 
Demoeratic, but in addition eonservative Republieans are more eonservative than they used to be on 
average, and liberal Democrats more liberal. 

On the American National Election Studies (“ANES”) survey, the percentage of voters 
reporting themselves in the middle of the ideological spectrum has fallen from 49 percent in 1972 to 
35 percent in 2012, while the percentage placing themselves at either of the poles has increased from 
23 percent to 39 percent.'^™ Social scientists have shown that people in the company of others with 
ideologically similar views tend to become more extreme in their beliefs. A related phenomenon is 
what political scientists call “issue constraint”: People’s views on a series of seemingly unrelated 
policy issues gradually converge with those of the political party with which they identify. Eor 
example, it is not obvious why a voter’s views on gun control, abortion, race-based affirmative action, 
and welfare would all align with those of a particular political party, but today they increasingly do. 
About 85 to 90 percent of voters who identify as either liberal or conservative on social-welfare issues 
now fall into the same camp on cultural issues. 

Issue constraint is an illustration of how voters come to have political identities Eirst, 
parties became ideologically sorted, as voters gravitated towards the parties with which they were 
ideologically aligned. Then, parties began to influence voters’ views, especially on issues with 
little ideological resonance. Eor example, in 2012, most Republicans accepted presidential 
candidate Romney’s view that Russia was America’s most dangerous international foe.'^^^ After 
Trump praised Putin in 2016, however, favorable views of Putin among Republicans rose from 10 
percent to 37 percent, and nearly half of them deemed Russia an ally.'^^^ Partisan identity produced 
this shift. 

Party identities become more polarizing as they overlap with characteristics that can be even 
more divisive than ideology, such as race and religion.'’**’ As we have seen, over the last few decades, 
the American electorate has become much more racially diverse, and most of that diversity is 
concentrated within the Democratic Party. With regard to religion, the Republican Party remains 
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overwhelmingly Christian, while the largest religious group in the Demoeratic coalition is now 
“none.”^^^^ The fusing of racial and religious identities with political polarization produces political 
“mega-identities. ” ^ 

The conflict between President Trump and the NFL over protests against racial injustice during 
the national anthem by San Francisco 49ers’ quarterback Colin Kaepemick illustrates how the fusing 
of political and racial identities exacerbates polarization.'^*"^ Before the Kaepemick controversy, 60 
percent of both Clinton and Tmmp voters held favorable views of the NFL.'^*^ However, after Tmmp 
suggested that NFL owners fire that “son of a bitch” who “disrepect[ed] our flag,” his voters’ 
favorable views of the NFL dropped to 30 percent, while the views of Clinton voters remained 
unchanged.When Nike then made Kaepemick the centerpiece of a new advertising campaign, 
Tmmp supporters burnt their Nike gear. Previously, football fandom had nothing to do with 
political identity, but Tmmp’s intervention changed that, mainly because of the substantial overlap 
between political and racial identity. 

This dynamic is self-reinforcing.'^*^ For example, as Latinos became a more important part of 
the Democratic coalition. President Obama adopted Deferred Action for Childhood Arrivals, which 
protected “Dreamers” from deportation. This move angered anti-immigrant Republicans, which 
enabled Tmmp to win the party’s presidential nomination by proposing a wall on the Mexican border 
and the expulsion of all undocumented immigrants. President Tmmp’s anti-immigration policies 
outraged increasingly immigrant-friendly Democrats and incentivized the party to expand its appeals 
to Latino voters, who are a fast-growing percentage of the electorate. In 2019-20, many 

Democratic presidential candidates competing for support in a disproportionately liberal primary 
electorate endorsed policies, such as decriminalizing the border and providing undocumented 
immigrants with access to health insurance, which would have been unimaginable for a Democratic 
candidate only a few years ago.'^^* 

Once political polarization becomes this extreme, facts may no longer provide a common 
ground upon which to build political consensus. Deeply held commitments, whether political or 
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not, can engender biased perceptions of faets and motivated reasoning to defend those commitments 
regardless of facts.The deeper the commitment, the less likely additional factual information will 
undermine it.'^^^ Better education and higher intelligence simply enhance one’s ability to construct 
arguments to defend prior commitments. Abandoning fundamental commitments that define 
personal identify can be socially alienating and psychologically devastating. 

2. Asymmetric Polarization 

Political scientists generally agree that the polarization of the parties has been asymmetrical: 
While Demoerats, on average, have moved to the left. Republicans have moved even further to the 
right. On the ANES survey question on ideology, which uses a scale with 4.0 as the eenter, from 
1972 to 2012, Democrats moved from 3.8 to 3.4, while Republicans moved from 4.6 to 5.3. In 
other words, the average Republiean has moved nearly twice as far to the right as the average 
Democrat to the left. Today, more than 70 percent of Republicans identify themselves as 
“conservative” or “very conservative,” while only 40 percent of Democrats call themselves “liberal” 
or “very liberal.”^**’' Thus, in 2018, Democrats by a margin of 54 to 41 percent preferred that their 
party beeome more moderate, while Republicans by a margin of 57 to 37 percent preferred that their 
party become more conservative.'^'*^ That Democrats preferred Joe Biden to Bernie Sanders by a 
margin of roughly 60 to 40 percent, once the 2020 Democratic presidential field had narrowed to two 
candidates, confirms this point. 

The Demoeratic Party’s demographic diversity has tempered its shift to the left.'***"* The 
sorting that pushed the two parties in opposite ideological directions also made the Republicans’ 
political coalition more demographieally homogeneous and that of the Democrats more 
heterogeneous. Contrary to popular belief. Republicans are no less identitarian than Demoerats: 
They are overwhelmingly white, Christian, and—espeeially with regard to activists and leaders— 
male.'^**^ The Democratic Party is much more diverse along those dimensions.'***^ In addition, on a 
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psychological dimension, Republicans overwhelmingly exhibit a “fixed” personality, whieh is more 
eondueive to authoritarianism, while Demoerats are sorted psyehologieally only among whites: White 
Demoerats overwhelmingly display a “fiuid” personality.'^®* Communities of eolor, whieh lean 
heavily Demoeratie, inelude many people who value traditional family hierarehies and deferenee to 
authority in the same way that most Republieans do.'^®® 

Uniting this diverse Demoeratie eoalition requires more eompromise than fusing the 
Republiean eoalition does. '^'® Thus, unsurprisingly, more Demoerats prefer politieians who 
eompromise, while more Republieans prefer politieians who do not. This asymmetry also limits 
Demoerats’ ability to run the same kind of eampaigns and use the same sort of hardball taeties as 
Republieans do.'^'^ 

Several features of the Ameriean politieal system also propel Demoerats towards greater 
ideologieal moderation and Republieans towards greater extremism. Geographie sorting and partisan 
gerrymandering in the House, vast malapportionment in the Senate, and the eombination of 
malapportionment and eontingent vagaries in the eleetoral eollege, leaves national politieal eontrol in 
the hands of voters who are right of eenter.'^'^ Politieal analyst Nate Silver estimates that the politieal 
orientation of the average state today is six pereentage points more Republiean than that of the average 
Ameriean voter. The Demoeratie Party is foreed to moderate itself ideologieally to maximize its 
ehanees of politieal sueeess.'^'^ 

One final faetor eonstraining an ideologieal shift to the left by the Demoeratie Party is its 
dependenee, beginning espeeially in the 1990s, on the same sort of big-money donors as the 
Republiean Party.Although Demoeratie big donors are not neo-Ayn Randians, their eeonomie 
views are more eonservative than those of the average Demoeratie voter. 

In 2016, while both parties had moved away from the ideologieal eenter, Demoerats nominated 
a traditional member of the party elite for president, while Republieans nominated a politieal noviee 
who stoked raeial and religious grievanee, displayed an openly authoritarian bent, and was elearly 
temperamentally and intelleetually unfit for offiee.'^'^ That year, almost all Republiean presidential 
eandidates denied that elimate ehange was a substantial problem, supported massive tax euts, and 
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rejected comprehensive immigration reform. The Tea Party and Freedom caucuses dominated the 
decision making of House Republicans in a way that progressives never have done within the 
Democratic Party. 

One insidious aspect of the parties’ asymmetric polarization is that American journalists have 
been inculcated by traditional professional norms not to acknowledge or criticize it, for fear of being 
accused of partisan bias.'^^^ If Republicans deny climate change and Democrats acknowledge it, 
mainstream journalists, until quite recently, have been inclined to report that the “parties disagree 
about climate change,” which is true but not very informative.Such a commitment to “balanced” 
reporting confers an enormous advantage on the party with a more tenuous commitment to facts and 
truth. 


In 2012, political experts Thomas Mann and Norman Ornstein explained in their book. It’s 
Even Worse than It Looks, that the Republican Party had become an “insurgent outlier” that was 
“ideologically extreme; contemptuous of the inherited social and economic policy regime; scornful of 
compromise; unpersuaded by conventional understandings of facts, evidence, and science; and 
dismissive of the legitimacy of its political opposition, all but declaring war on the government. 

After the book’s publication, their invitations to appear on the Sunday talk shows ceased. Because 
they had called extremism “extreme,” they no longer qualified as “impartial” or “balanced” 
commentators. 

(3) The Right-Wing Media Ecosystem 

One mechanism feeding political polarization and its asymmetry is the “Fox News effect.”'^^^ 
Beginning with the proliferation of cable television channels in the 1980s, and later expanding with 
websites, blogs, and social media, Americans have enjoyed access to more information and the ability 
to choose the information they wish to consume. In an earlier media environment dominated by 
three television networks competing for a mass audience and local newspapers seeking market 
dominance, content producers were incentivized to avoid offending potential consumers and adhering 
to “objective” news reporting. 
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A different incentive structure applies in a media environment characterized by an enormous 
proliferation of content providers. By 2010, there were six hundred cable television channels and 
millions of websites and blogs. Fragmented audiences incentivized content providers to offer an 
appealing product to some people rather than a bland product to everyone. Moreover, in a world of 
extreme political polarization, most people seeking political news rooted for a side, just as most sports 
fans root for a team. The sort of news that appealed to such partisan consumers—a repetitious 
message of political Manicheanism—simply hardened political identities and exacerbated 
polarization. 


The incentives of polarized media lead to news coverage that exacerbates polarization. Since 
Rupert Murdoch founded Fox News Channel in 1996, it has concentrated on attracting a white, 
working-class audience. Murdoch hired Roger Ailes, a long-time Republican media consultant, to 
produce news programming that fueled fear and anger in that constituency. To command its 
viewers’ attention. Fox News has an incentive to focus not on moderate, white, anti-abortion 
Democrats such as Senator Bob Casey, but rather on black, Muslim, politically left women such as 
Congresswoman Ihlan Omar.'^^^ Likewise, left-leaning MSNBC is incentivized to direct attention 
towards white-supremacist congressman Stephen King rather than to African American, reasonable- 
sounding, moderate Republican Will Hurd. 


Such programming choices lead audiences to exaggerate the representativeness of what they 
see. Majorities of the supporters of both major political parties today are white, middle-class, and 
heterosexual. Yet most viewers do not perceive the world that way. Asked to describe the other 
party. Republicans guessed that 38 percent of Democrats are LGBT, while the actual number is 6 
percent. They estimated that 46 percent of Democrats are African American, when the real number 
is 24 percent. Democrats estimated that 44 percent of Republicans earn over $250,000 a year, 
when the actual number is 2 percent. The more political media a viewer consumes, the more 
mistaken their views of the other party becomes. 
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However, Fox News goes beyond politieizing programming ehoiees to distorting faets and 
sometimes simply ignoring them. Its “entertainment” journalists make no pretense of objeetivity 
or politieal neutrality.Top-rated Fox personality Sean Hannity once joined Trump on stage at a 
campaign rally. Fox News does not require its entertainment personalities to source stories as an 
ordinary news program would.It promotes conspiracy theories, such as the ones alleging Hillary 
Clinton’s “Pizzagate” pedophilia ring and Joe Biden’s corrupt intervention in Ukraine, the latter 
leading to Trump’s impeachment.'^"^’ Fox News defends its objectivity by retaining a handful of 
genuine journalists, such as Chris Wallace, whose presence at the network lends legitimacy to it.'^"'^ 


At the invitation of Ailes, in 2011 Trump began making weekly guest appearances on Fox and 
Friends, where he became the leading exponent of the racist “birther” conspiracy.'®"'^ While many 
Fox executives were initially uneasy about Trump’s presidential candidacy and Murdoch criticized the 
candidate’s xenophobia. Trump proved a godsend for Fox’s ratings.'®^" Near the end of the campaign, 
the network suppressed a story by one of its reporters that Trump had paid hush money to silence 
adult-film star Stormy Daniels.'®^' Had the story broken, it might have cost Trump the election. 


Since then, the relationship between the network and the Trump administration has become 
symbiotic. Former Fox News co-president Bill Shine served as a director of communications in the 
White House, and several other Fox News alumnae, such as John Bolton and Ben Carson, have 
worked in the administration. '®^’ Hope Hicks and Sebastian Gorka left the administration to join Fox 
News.'®^® Fox personalities Pete Hegseth and Lou Dobbs have occasionally been patched into Oval 
Office meetings by speakerphone.'®^"' Hannity has bragged to colleagues that he speaks to the 
President virtually every night.'®^^ 


Fox News has a financial incentive to make Trump look good because its ratings fall when the 
news is bad for him, just as fans of a sports team may tune out when it loses too much. '®^^ Trump 
probably could not have survived the Mueller Report or the Ukraine debacle without Fox’s constant 
counter-programming, which denounced the Russia investigation as a “deep state conspiracy” and a 
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“hoax,” and diverted attention to the alleged eriminality of Hillary Clinton and Joe Biden.'^^^ Fox 
gradually abandoned any pretense of objeetivity and beearne “state television” for Trump. 

Conservative pundit Bill Kristol said about Fox: “It’s ehanged a lot. Before, it was eonservative, but it 
wasn’t crazy. Now it’s just propaganda. 

Fox News has no counterpart on the political left, perhaps partly because there is little evidence 
that the left would tolerate such prevarication.While far-left websites post as many bogus stories 
as far-right ones, the New York Times does not republish the former, while Fox promotes the latter. 


In addition, liberals tend to glean their news from a variety of outlets, including mainstream 
sources that seek objectivity, such as the New York Times, more partisan liberal media such as 
MSNBC, and even some center-right sources with excellent journalistic reputations, such as The 
Economist}^^^ There is no similar diversity in most Republicans’ information ecosystem. Because 
they regard traditional media as biased, they have sought alternative sources of information featuring 
almost entirely conservative voices, some of which are simply propagandistic. Sixty-nine percent 

of Republican voters watch Fox News. No media outlet on the political left commands anything 
like that amount of attention. 


Furthermore, Fox has had connections to the Republican Party through Ailes that the New York 
Times neither has nor desires with the Democratic Party.The Times' unceasing coverage of 
Clinton email stories in 2016 reveals the extent to which the newspaper does not see its function as 
promoting Democrats. Most of its journalists and editors probably have a liberal bias, in the sense 
that most liberals believe in evolution, man-made climate change, and the justness of gay marriage. 

Yet they simultaneously remain committed to facts and strive for balance.By contrast. Fox plays 
fast and loose with facts, stokes conspiracies, and feeds grievance, resentment, and fear.'^^^ 
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Conservative talk radio, featuring personalities sueh as Rush Limbaugh, who reaehes fourteen million 
listeners a week, is even further to the right than Fox. 


Fox News has an impaet on polities disproportionate to its audienee size, beeause of its great 
influenee on politieal elites and party activists.Fox News helped pressure Republicans into a 
government shutdown during the Obama presidency and nearly into a government default on the 
national debt with irresponsible commentary insisting that such a default would have trivial 
consequences.Several social scientists have purported to show that as Fox News channels spread 
across the nation twenty years ago. Republican vote share increased. 


As already noted. Fox News exercises direct influence on Trump’s policy making. In the 
winter of 2018-19, Fox and other conservative media pressured Trump into a budget showdown with 
Democrats, resulting in a 35-day government shutdown.Anti-Biden conspiracy theories concocted 
by Breitbart and heavily promoted on Fox induced Trump to take actions regarding Ukraine that 
ultimately led to his impeachment. Fox also apparently pressured Trump into reopening the 
economy during the coronavirus pandemic well before public-health experts deemed it safe to do 


(4) Other Mechanisms of Political Polarization 
(a) Geographic Clustering 

For much of the twentieth century, the idea of red states and blue states would not have made 
much sense.As late as the 1980s, there was little continuity in how particular states voted in 
consecutive presidential elections.Today, the states are so thoroughly sorted politically that at 
most eight to ten of them are seriously contested in any given presidential election. 

The geographic sorting of political and ideological identity exists down to the county level. 
The percentage of counties in which one presidential candidate secured at least 60 percent of the vote 
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rose from 39 percent in 1992 to 61 percent in 2016. The number of voters living in counties in 
which one presidential candidate won by more than 50 percentage points more than quintupled 
between 1992 and 2016.'^^^ There are no longer any big cities won by Republican presidential 
candidates, and there are few rural areas carried by Democratic ones. The overlap between 
partisan and geographical sorting is significant because geography plays a powerful role in 
constructing identity. After the 2018 midterms, political analyst David Wassermann calculated 
that House Democrats represented districts containing 78 percent of Whole Foods stores but only 27 
percent of Cracker Barrel restaurants. 

(B) Gerrymandering and Partisan Primaries 


As we have seen. Republicans gerrymandered legislative districts more aggressively after the 
2010 census than has ever been done before in American history. Partisan gerrymandering creates 
“safe” legislative seats, which provide legislators with little incentive to care about the views of their 
median constituent.Legislators holding safe seats face little risk of losing general elections and 
worry mainly about primary challenges. The median voter in a primary is situated closer to the 
poles of the ideological spectrum than one in a general election. In addition, voter turnout is much 
lower in primaries. In 2016, less than 30 percent of eligible voters participated in primaries, which 
is on the high side of historical averages.Participants in primaries tend to be intensely interested in 
politics and ideologically extreme, pushing median primary voters even further towards the poles of 
the ideological spectrum. 


Partly because of gerrymandering but mostly because of geographic sorting, the number of safe 
congressional seats has dramatically increased in recent decades.Between 1976 and 2012, the 
number of congressional districts in which the margin of victory was less than 5 percentage points fell 
from 187 to 47. By contrast, during the same time period, the number of districts in which one 
presidential candidate won by more than 20 percentage points increased from 26 to 232. 
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The risk of being “primaried” now exereises significant disciplining influence over 
officeholders, especially Republicans.Even if serious primary challenges are relatively rare, those 
that succeed are salient and have significant incentive effects.In 2014, House Majority Leader 
Cantor suffered a shocking primary loss to a little-known economics professor, whose underfunded 
campaign attacked Cantor for supporting “amnesty” for undocumented immigrants.Only 14 
percent of eligible voters participated, and conservative radio talk-show host Laura Ingraham and Tea 
Party activists mobilized enough immigration hardliners to easily defeat Cantor. In March, 2016, 
Republican Senator Jerry Moran of Kansas announced support for holding hearings on the nomination 
of Merrick Garland to the Supreme Court, while stating that he could not imagine voting for his 
confirmation. Within a week, Koch-backed political organizations threatened to fund a primary 
opponent, and Moran rescinded his support for hearings. 


(c) Money in Politics 


Vast increases in the amount of money in politics, largely attributable to Supreme Court 
decisions described in the next Part, also have contributed to political polarization. Large political 
donors generally seek to advance a particular policy agenda, which may be inconsistent with that 
favored by most Americans.Lor example, the Koch Brothers have massively invested in 
Republican politicians, mostly to secure environmental deregulation worth billions of dollars to their 
fossil-fuel extraction businesses but opposed by majorities of Americans. Two-thirds of the 

billionaires who made publicly reported political donations in 2011-12 contributed primarily or 
exclusively to Republicans. Especially in low-salience and low-turnout elections, such as party 
primaries and state legislative contests, such contributions can push election outcomes significantly to 
the right. In 2010, the Koch political network played a huge role in the rise of the Tea Party 
faction in Congress and the Republican takeover of numerous state governments. 
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At the other end of the donor speetrum, small eontributors tend to be ideologically extreme 
rather than pragmatic, and usually are motivated either by inspiring candidates promising dramatic 
change or by outrage directed at political opponents.While 45 percent of non-donors describe 
themselves as moderates, only 16 percent of small donors do so.^^'^ In 2018, the congressional 
candidates raising the highest percentage of their funds from small donors included Devin Nunes and 
Alexandria Ocasio-Cortez—hardly the most ideologically representative of House members.The 
Internet has vastly expanded the potential for small-donor fundraising. When Congressman Joe 
Wilson of South Carolina shouted “You lie!” during President Obama’s 2009 speech to a joint session 
of Congress on the Affordable Care Act—in response to Obama’s truthful statement that the bill did 
not provide health insurance for undocumented immigrants—he quickly raised $2 million from small 
conservative donors across the country.His Democratic opponent raised $1.5 million from 
outraged Obama supporters. 

In addition, as donors have become more influential in selecting candidates and parties less 
influential, legislatures have become more polarized. Political parties, which care mostly about 
winning elections, are likely to promote more moderate candidates, while donors often contribute to 
politics for ideological reasons. In 2002, the Campaign Finance Reform Act sharply curtailed the 
fundraising of parties, making candidates more dependent on donors. In addition, the Citizens 
United ruling, discussed below, unleashed vast amounts of corporate money into politics, enabling 
organizations such as the Kochs’ political network to raise and spend more money than the parties. 

(5) Asymmetric Hardball 


Political or constitutional “hardball” refers to political behavior that challenges traditional 
norms without violating clearly established legal rules.As political theorists have observed, the 
success of democracy depends on norms of mutual toleration and forbearance.“Mutual toleration” 
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means acknowledging the legitimacy of one’s political opponents.“Forbearance” means refraining 
from pushing one’s political power to its legal limits. 

Extreme political polarization undermines the inclination and capacity of politicians to 
compromise differences and makes hardball tempting. President George W. Bush never referred to 
Democrats as “traitors,” while Republicans relentlessly attacked President Obama as “anti-American” 
and even questioned his legitimacy as president by contesting his birthplace.Trump led the 
“birther” movement, which was heavily promoted by conservative commentators such as Huckabee 
and Limbaugh, and Republican office holders such as Bachmann.'^^^ Republican Representative 
Louie Gohmert called Obama a tyrant seeking to turn the U.S. into a communist paradise.In 2016, 
crowds at Trump rallies gleefully chanted “lock her up” in reference to Democratic candidate Hillary 
Clinton. In the absence of tolerance, mutual forbearance dissolves into hardball. 

Newt Gingrich inaugurated the modern era of Republican hardball. As a backbencher first 
elected to Congress in 1978, Gingrich provoked confrontations with Democratic leaders, filed ethics 
complaints against them, attacked them for a pay raise that he had voted for, and portrayed his 
colleagues as corrupt over an overdraft “scandal” at the congressional bank. Gingrich’s goal was 
to sow public contempt for Congress and turn voters against all incumbents, which would give 
Republicans their best chance in forty years to take control of the House. 

After Clinton was elected president in 1992, Gingrich convinced Republicans to oppose his 
agenda even when there was policy agreement. Clinton then suffered embarrassing policy failures, 
especially on health-care reform, when he could not keep his party united.In 1994, Gingrich 
recruited conservative congressional candidates and encouraged them to attack Democrats as 
“corrupt,” “traitors, and “liars.”The strategy seemed to work, as Republicans gained 52 seats and 
took control of the House. Several Republican congressmen elected that year later ascended to the 
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Senate and took with them Gingrich’s norm-destroying tactics. 


As House Speaker, Gingrich challenged President Clinton at every turn. He calculated that 
willful obstruction of the federal government would harm Democrats more because their promises 
would be broken, and voters would be uncertain which party to blame for government paralysis. If 
voters became cynical about government generally, that would also benefit Republicans in the long 
term, because their principal objective was to block government redistributive action. Thus, in 
1995, congressional Republicans forced two partial government shutdowns in an effort to force 
Clinton to reduce spending. However, the strategy seemed to backfire, as more voters blamed 
Gingrich, and Clinton easily won reelection in 1996.'^"^^ 

After Barack Obama was elected president. Republican congressional leaders resurrected 
Gingrich’s obstructionist tactics, but on steroids.In 2009, in the midst of the Great Recession, not 
a single House Republican supported an economic stimulus package that included the tax cuts they 
favored as well as spending increases. The favorable votes of three Republican senators were the 

high-water mark of Republican cooperation with Obama.Republicans had decided not to support 
any legislation that might help Obama politically by bolstering the economy. In 2010, Minority 
Leader McConnell announced that “[t]he single most important thing we want to achieve is for 
President Obama to be a one-term president.”By contrast, in 2020, it appears that not a single 
congressional Democrat refused to support a coronavirus aid package on the ground that it might 
enhance Trump’s reelection chances. 

Republican hardball proliferated during Obama’s presidency.Democrats controlled the 
Senate for the first six years of Obama’s presidency, leading to a vast expansion in Republican use of 
the filibuster.The filibuster has a long history, but entrenched norms had discouraged its frequent 
use, with the one prominent exception of southern Democrats’ regularly filibustering civil rights bills 
in the mid-twentieth century.The Senate took only 49 votes to cloture filibusters between 1917 
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and 1970, but 218 such votes in 2013-14.'^^^ Republicans filibustered virtually every bill and 
presidential nomination, no matter how uncontroversial.'^^"^ McConnell’s strategy was to waste 
precious fioor time, frustrate Obama’s agenda, and foster voter disenchantment with government, 
which would benefit the programmatically anti-government Republican Party. 


The confirmation rate for federal appellate judges fell dramatically during Obama’s 
presidency, to barely 50 percent.For the first time ever, district court nominees were also 
filibustered. When Republicans blocked confirmation votes for any of Obama’s nominees to the 
powerful D.C. Circuit, Democrats abolished the filibuster for judicial nominees below the Supreme 
Court level. Republicans insisted Democrats had started the judicial confirmation wars by 
opposing the Bork nomination to the Supreme Court in 1987 and several of George W. Bush’s 
nominations to federal circuit courts in his first administration, but Democrats had filibustered judges 
they deemed ideologically extreme, not every nominee. 


Senate Republicans also systematically blocked the confirmation of Obama nominees to 
executive agencies.They obstructed the appointment of a Nobel Prize-winning economist to the 
Federal Reserve Board, and threatened to block any nomination to head the Consumer Financial 
Protection Board unless the administration agreed to change its structure.By blocking all of 
Obama’s nominations to the National Labor Relations Board (“NLRB”), Republicans prevented it 
from functioning.McConnell explained that he would permit confirmation of NLRB nominees 
only if Obama agreed to Republican control of the board. When Obama responded to such 
unprecedented obstructionism by making recess appointments, the Supreme Court ruled them 
unconstitutional under the circumstances. 


The Republicans’ most extreme norm violation during Obama’s presidency was probably their 
2011 threat to default on the national debt to force deep spending cuts.'^^^ Raising the debt ceiling is 
usually a mere formality to authorize federal borrowing to finance spending already approved. 
Legislators had postured on the subject before, but this time Republicans were serious in their threat. 
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while mischaracterizing the vote as one to assume additional government debt. In response, bond¬ 
rating ageneies downgraded the rating of U.S. Treasury bonds, generally considered among the 
world’s safest financial assets. Had a default materialized, it might have caused a world financial 
crisis. This was unprecedented recklessness. 

In a properly functioning democracy. Republicans would have paid a steep political price for 
such reckless behavior. But, as we have seen, majorities do not rule in American politics. In 
addition, only citizens paying close attention to politics are able to discern which party is more at fault 
when political polarization produces dangerous government paralysis. 

In circumstances of extreme political polarization, hardball can be invisible to the party playing 
it. In a Federalist Society speech given in the fall of 2019, Attorney General Barr made the 
extraordinary claim that in recent years the political tactics of conservatives have more scrupulous 
than those of liberals, who behave as if the ends justify the means.Such a claim, if made in good 
faith, corroborates the teachings of cognitive psychologists regarding the extraordinary power of 
biased perception and motivated reasoning.Nobody paying close attention to the last quarter- 
century of American politics could honestly believe that Democrats are more responsible for breaching 
the norms of mutual tolerance and forbearance. 

6. Negative Partisanship 

Extreme political polarization can be a function of people’s disliking the opposition party as 
much as liking their own. Most political psychologists believe that discriminations between “we” 
and “they” are inherent in how human beings interpret the world, part of an evolutionary process 
involving the importance of groups to individual survival. Experimenters in the laboratory have 
shown that whom an individual regards as “we” and “they” can be fairly arbitrary.Sports fans 
invest enormous psychological capital in whether their teams win or lose, even though their choice of 
teams to root for can be fairly random, wins and losses have no effect on their material well-being, and 
teams evince little reciprocal loyalty to their fans.'^^^ 
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American politics has become like a team sport, with Democrats and Republicans representing 
“us” and “them,” or vice versa. Strong partisan identities can influence attitudes and behavior as 
much as, if not more than, political ideology and pursuit of policy objectives.People who knock 
on doors, donate money, and turn out to vote are often driven more by group identity and rivalry than 
by the pursuit of material interest or policy goals. 

Moreover, the motivation to harm or beat “them” rather than simply benefit “us” can become 
dominant, even when a particular conflict is not zero-sum.In other words, people will often punish 
out-groups gratuitously, as any good sports fan understands. A good Boston Red Sox fan derives 
nearly as much pleasure from the New York Yankees’ losing as from the Red Sox’s winning. 

Similarly, in politics, negative partisanship is more predictive of activism than any other single 
factor. 

Moreover, it is often easier to organize people with differences around a common enemy than a 
shared affirmative vision.Red Sox fans and Baltimore Orioles fans may not have a lot in common, 
yet they both hate the Yankees. Similarly, conservative billionaires and down-on-their-luck West 
Virginia coal miners are more likely to share a hatred of Hillary Clinton than a common economic 
platform. Furthermore, as any good sports fan knows, our sensory perceptions and reasoning 
processes are programmed to support our team; the close call on the field should always have gone in 
our direction, and it’s the other team’s players that should be punished for cheating. 

The “feeling thermometer” used in ANES surveys shows that the percentage of voters with 
positive feelings towards the opposing party’s presidential candidate fell from 51 percent in 1968 to 15 
percent in 2012.'^^^ In 2012, the difference between voters’ feelings towards the presidential 
candidate of the two parties was much larger than it had ever been before. 

The extent of negative partisanship today can be illustrated in various ways. In I960 polls, 
only 4 to 5 percent of Americans expressed displeasure at the thought of their one of their children’s 
marrying a person belonging to the other major political party.By 2010, however, 49 percent of 
Republicans and 33 percent of Democrats expressed opposition to such an inter-party marriage—a 
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negative affect not equally prevalent in other countries. In May, 2016, a Trump-supporting tow 
truck driver in North Carolina left a woman stranded on the highway after noticing a Bernie Sanders 
sticker on her car: “I’m really not interested in doing business with that clientele,” he explained. A 
recent psychology experiment demonstrates that partisanship can trump even racial attitudes and 
seemingly objective standards of merit. When shown resumes identifying three differing 
characteristics among high school seniors competing for a scholarship—race, grade-point average, and 
political affiliation—80 percent of both Republicans and Democrats selected the candidate sharing 
their political affiliation, without regard to race or differences in GPA. 

In 2016, 45 percent of Republicans and 41 percent of Democrats told pollsters they regarded 
the other party’s policies as so misguided as to threaten “the nation’s well-being.”Among those 
who were politically engaged, 70 percent of Democrats and 62 percent of Republicans said they were 
“afraid” of the other party. As one political scientist recently concluded, today’s Democratic 
electoral base “is dominated by nonwhites and secular white liberals who view Republican politicians 
and voters alike as religious zealots, racial bigots, and defenders of multinational corporations and the 
wealthy.”By contrast, the Republican electoral base is dominated by socially and economically 
conservative white voters “who viewed Barack Obama as an extreme liberal or socialist and his 
supporters as unpatriotic moochers who would rather live off of government handouts than work for a 
living.” 


Negative partisanship played a vital role in Trump’s defeat of Clinton in 2016.'^^^ Most 
Republicans could not imagine voting for Clinton, one of the most polarizing figures in recent 
American history, no matter how much they disliked Trump. Both candidates won roughly 90 
percent of their party’s regular supporters, even though both were less popular within the party than 
the 2012 nominees. However, both 2016 nominees rated significantly lower among the opposing 
party’s supporters than the 2012 nominees had.^°‘’° On the feeling thermometer. Republicans rated 
Obama at 29 degrees, but Clinton at 12.^°°^ Negative partisanship may have been especially valuable 
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to Trump because establishment Republicans, such as the Bushes and Romney, refused to endorse 

him.2002 


Because of negative partisanship, very few Republicans will desert Trump no matter how 
egregiously he behaves.Their political identities are too intertwined with him, and their fear and 
loathing of Democrats are too great.^*’®"^ Trump’s approval rating among Republicans has rarely 
dropped much below 90 percent during his presidency. Even most of the Republicans who did not 
support him in the primaries, a majority of the party, are now fully invested in him. They care less 
about particular policies than about being part of the team.^°°^ The more Democrats criticize Trump’s 
incompetence, corruption, and autocratic tendencies, the more Republicans rally in his defense. 


When political opponents are perceived as an enemy, dangerous and unscrupulous, people will 
do just about anything to win, even if it means breaking rules and possibly destroying the entire 


system.They will even overlook a president’s authoritarian tendencies so long as he is on their 


team. 


2009 


7. The Coronavirus Pandemic Reprised 

The deep political divide over impeachment confirmed how little common ground exists in 
American politics today.The more Democrats criticized Trump’s behavior, the more Republicans 
defended Given the murky constitutional standard of “high crimes and misdemeanors,” 

perhaps that division was inevitable (though arguably Trump’s behavior towards Ukraine qualified as 
impeachable on any definition of that term).^*’'^ Political polarization over the coronavirus pandemic 
reveals the depth of our political predicament. Questions of science, not murky legal standards, are 

at issue, and bad decisions cost tens of thousands of people their lives. 

As already noted, Trump’s response to the coronavirus pandemic has been catastrophic and, in 
ordinary times, would probably have been politically fatal. Initially, he deprecated the severity of the 
problem and took almost no preventative or remedial action. In mid-March, he suddenly switched 
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gears and declared a national emergency, but his ensuing words and deeds were ludicrously inept, 
culminating in the suggestion that swallowing disinfectant might prove therapeutic. In May, Trump 
declared victory, shifted attention to economic recovery in preparation for his reelection bid, and 
hoped people would not notice the tens of thousands of Americans dying each month from COVID- 


19. 


Trump could not have survived this performance without the connivance of Fox News and the 
larger right-wing media ecosystem. Early on. Fox reaffirmed and encouraged Trump’s dismissive 
response to the coronavirus.Former New York City police commissioner Bernard Kerik, whom 
Trump had recently pardoned for tax evasion, tweeted that “this hysteria is being created to destabilize 
the country and destroy Trump.Recent Presidential Medal of Freedom recipient Rush Fimbaugh 
complained that the nation was being shut down over “a cold virus.Faced with a choice between 
informing the public about a dire public-health threat and bolstering Trump, right-wing media found 
the call easy to make.^**^^ 

Yet once Trump declared a state of emergency. Fox turned on a dime.^°^* Faura Ingraham, 
who a week earlier had called Democrats “panic pushers,” now called the pandemic “this dangerous 
health crisis.Hannity agreed that the pandemic was a crisis and declared “we are witnessing what 
will be a massive paradigm shift in the future of disease control and prevention. Nobody on Fox 

said a word retracting, apologizing for, or clarifying any of the network’s previous statements. 

Within weeks. Trump and Fox were celebrating the President’s extraordinary leadership during 
the crisis.Trump insisted he had recognized the coronavirus as a pandemic long before others had, 
when in fact he had been comparing it to the flu, assuring Americans it was under control, and 
promising that nobody would die.^'*^^ Fou Dobbs asked his viewers to rate Trump’s leadership during 
the pandemic and gave them three choices: very good, great, or superb.Hannity declared that 
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Trump’s decision to ban travel from China and Europe “will go down as the single most consequential 
decision in history.”^°^^ Another Fox contributor told Trump that “as a nation we are beholden to you 
for your decisive, swift action. George Orwell would have been proud; The right-wing media 
ecosystem was rewriting the past—and only weeks after it had happened. 

We have seen how political polarization influences peoples’ views of facts, and how that 
polarization has been asymmetrical.As Republicans have become more ideologically extreme, 
they have also become more disdainful of facts.Republicans still subscribe to supply-side 
economics, despite decades’ worth of evidence that tax cuts never pay for themselves, and a majority 
continue to embrace birtherism and climate-change denialism, despite copious evidence decimating 
both theories. 

Yet, despite all of the preexisting evidence that Republicans and Democrats live in different 
factual worlds, the contrasting political responses to the coronavirus pandemic remains 
extraordinary—for two reasons.First, the coronavirus presents certain issues of scientific fact: 
transmissability rates, fatality rates, preventability through social distancing, remediation through 
hydroxychloroquine. This is not like determining whether a shakedown call to the president of 
Ukraine qualifies as a “high crime and misdemeanor.” Yet biased perception and motivated reasoning 
apparently are stronger even than science. Fox News viewers are much more likely than others to 
disparage the seriousness of the pandemic, and Republicans are much less likely to wear masks than 
Democrats. If all else fails, it is always possible to attack the bearer of bad news: Apparently, Dr. 

Fauci is just another “deep state Hillary Clinton-loving stooge. 

Second, the consequences of how one responds to the pandemic are a lot more direct and 
personal than those regarding how one responds to Russian interference with the 2016 action or 
Trump’s malfeasance in Ukraine. Even with regard to climate-change denial, how one responds is 
much more likely to affect the lives of one’s children and grandchildren than one’s own.^®^"^ By 
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contrast, to follow Trump’s advice about ingesting hydroxyehloroquine or not wearing a mask eould 
kill you in a few weeks or less.^'*^^ 

Nonetheless, views about the eoronavirus—how many people it has killed, when it is safe to 
reopen the eeonomy, even whether to wear a mask—now eorrelate strongly with partisanship. 

Largely beeause of Trump, the choiee whether to wear a mask in publie has become an expression of 
politieal identity, mueh as did views regarding Colin Kaepemiek’s protests during the national 
anthem.^®^^ More Republieans, and those around them, will die beeause of Trump’s aesthetie aversion 
to wearing a mask.^°^* 

Moreover, despite Trump’s initial derision of the threat, his subsequent lies, the 
administration’s ineompetent response, and the huge and growing toll of lives lost, as of July, 79 
pereent of Republieans approved of his handling of the pandemie, while only 4 pereent of Demoerats 
did.^'*^^ Fox viewers were the strongest in their approval, even though at a median age of sixty-seven, 
they are the ones for whose deaths he will most likely be responsible. 

Part ILF: Conelusion 

The eonstitueneies eomprising the Republiean Party share a pereeption that the world is 
ehanging in ways that render majority rule threatening to them. Eight-one pereent of Trump’s 
supporters, eompared with only 19 pereent of Clinton’s, believed that life for people like them had 
gotten worse over the last fifty years. Some of them fear that the United States will soon eease to 
be majority white or majority Christian. Others understand that a majority has never supported a neo- 
Ayn Randian eeonomie agenda. Still others see demoeraey generating eeonomie inequalities that are 
ruining their lives. Struetural features of the Ameriean political system amplify the politieal power of 
these groups, but they reeognize that power is gradually seeping away from them. They view the 
Demoeratie Party as an existential threat to their interests.^'*"^^ Their perspeetive is amplified by a 
right-wing media eeosystem that has finaneial ineentives to ignore faets, reinforee their sense of 
grievanee, and warn of the treaehery of their opponents. Trump is their team leader and protector, and 
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they construe facts through the lens of team loyalty. Their commitment to democracy has become 

provisional: They support it only so long as they win. 

Part III: The Supreme Court’s Contribution to the Degradation of American Democracy. 

Some of the Supreme Court’s finest historical moments have involved safeguarding 
democracy. In 1915, the Court invalidated the grandfather clause, and between 1927 and 1953 it 
struck down several iterations of the white primary. Brown v. Board of Education^^'^^ struck an 
important blow against the American racial-caste system, at a time when most southern blacks were 
not permitted to vote,^*’"^^ and six years later the Court invalidated for the first time racial 
gerrymandering.In the 1960s, the Court struck down legislative malapportionment and the poll 
tax, and upheld the constitutionality of the landmark Voting Rights Act.^*’"^^ 

The Court is at the peak of its institutional legitimacy when it intervenes to bolster 
democracy.Because the Justices’ constitutional interpretations are inevitably political,^®^® their 
rulings on issues such as abortion, gun control, or the death penalty implicate the “countermajoritarian 
difficulty”—the notion that unrepresentative and politically unaccountable judges ought not to resolve 
contested questions of social policy.Yet when incumbent legislators and political parties enact 
laws to entrench themselves in power, judicial intervention can foster democracy rather than subvert 
it 2052 Unfortunately, today’s Republican Justices seem insensitive, or even hostile, to this conception 
of the Court’s constitutional role—at a time when threats to democracy emanate from the Republican 
Party. 

A. Greenlighting the Assault on Democracy in the South: Shelby County v. Holder (2013) 
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The 1965 Voting Rights Act is one of the most noble and efficacious statutes in American 
history. African Americans were about one-third of the South’s population in 1965 but only ?? 
percent of its registered voters. In Mississippi, the worst of the Jim Crow states, only 6 percent of 

age-eligible African Americans were registered to vote, many majority-black counties had almost no 
registered black voters, and only a handful of African-Americans held elected office. 

The Voting Rights Act altered that situation almost overnight by departing from the traditional 
case-by-case approach to litigating claims of race discrimination in voting. The Act suspended 
literacy tests for most of the South and threatened to appoint federal voter registrars in locales where 
blacks were not being registered. It also required states or localities with registration or turnout 
rates below 50 percent that used a “test or device” restricting the opportunity to vote to “preclear” with 
the federal government changes to their voting rules before implementation to ensure they were 
nondiscriminatory.^*’^^ 

Within a few years, voter registration among age-eligible blacks in Mississippi increased from 
6 percent to 60 percent, and across the covered southern states from 29 percent in 1965 to 52 percent 
in 1967.^*’^^ The number of African American elected officials across the nation increased from fewer 
than one hundred in 1965 to more than two thousand in 1972.^°^^ Over the next forty years, the 
Supreme Court through statutory interpretation and Congress through statutory amendments expanded 
the Act to protect against more subtle interferences with the right to vote, vote dilution as well as vote 
suppression, and disparate racial effects as well as discriminatory racial animus. 

Most white southerners resented the Act, which applied special rules to the South that were 
reminiscent to them of federal military occupation during Reconstruction. As the Republican Party 
became more dependent on the votes of southern whites beginning in the 1960s, Republican 
administrations sometimes resisted efforts to expand the statute’s reach and to renew it.^°^^ The Nixon 
administration initially opposed interpretations of the law that would cover less direct interferences 
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with the right to vote.^°^^ The Reagan administration initially opposed eongressional reauthorization 
of the Act and argued that interpreting it to prohibit electoral devices with the effect but not the 
purpose of diluting black votes would be unconstitutional. As a young lawyer in the Reagan White 
House Counsel’s office and the Justice Department, John Roberts worked assiduously for a “color¬ 
blind” interpretation of the Act.^°^^ 

However, the Voting Rights Act proved enormously popular with most Americans: After the 
formal demise of Jim Crow, who could oppose the idea of African Americans enjoying equal access to 
political influence? In addition, the Republicans discovered in the late 1980s that broadly construing 
the Act to require maximizing the number of majority-minority legislative districts enhanced their 
ability to elect candidates in surrounding districts.Thus, the temporary provisions of the Act, such 
as the preclearance requirement, were renewed and expanded as their expiration date approached in 
1970, 1975, 1982, and 2006, and the Supreme Court rejected constitutional challenges to the 
reauthorized versions of the law.^°^^ The most recent renewal of the Act passed the Senate 
unanimously and the House with only token opposition. Support for the law, one conservative 
critic in National Review observed, was too good “a way to prove the OOP’s race credibility. 

In 2013, the conservative majority of the Court did what Republican lawyers, academics, and 
administrations had been unable to accomplish for decades—abrogate the preclearance provision of 
the Act.^®^*’ In his opinion for the Court in Shelby County, Chief Justice Roberts invalidated the 
geographic-coverage formula, which necessarily terminated the preclearance requirement. 

Preclearance was “a drastic departure from basic principles of federalism” because it “required the 
states to beseech the federal government” for permission to change voting rules. As such, it could not 
be justified on the basis of an obsolete formula, given how much political conditions in the South had 
changed since 1965.^*’^^ Roberts noted, for example, that in the 2012 presidential election (when 
President Obama had been on the ballot), turnout among blacks had been higher than among whites in 
several southern states.The Chief Justice concluded that Congress could not constitutionally use 
criteria such as whether a state had low black voter registration fifty years earlier to determine whether 
changes to its voting practices in 2013 must be precleared with the federal government. 
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Doctrinally, Roberts invoked the principle of “equal state sovereignty” and insisted that 
departures from it required a demonstration of current need.^°^"^ This was probably an erroneous 
invocation of the principle, which politically had been limited to the idea that new states admitted to 
the Union must enjoy the same rights and privileges as existing states.For example, in 1820, white 
southerners argued that Congress could not constitutionally condition Missouri’s admission to the 
Union on its abolishing slavery, when Congress clearly could not require an existing state to do so.^®^^ 
However, because the Court in Shelby County could easily have reached the same result applying the 
“congruence and proportionality” test for evaluating exercises of congressional power under the 
enforcement provisions of the Fourteenth and Fifteenth Amendments, quibbling over the Court’s use 
of the “equal state sovereignty” principle seems ungenerous. 

The conservative majority was correct in one important sense: By 2013, Republican 
suppression of the votes of Democratic-leaning constituencies, such as persons of color, was no longer 
limited to the South: Wisconsin Republicans were just as likely to suppress votes as Georgia 
Republicans.In that sense, the geographic-coverage formula was indeed obsolete, and a sensible 
one written in 2013 would have looked different from the one in the 1965 Act, although, in fairness. 
Congress did hear evidence of more successful lawsuits being brought under Section 2 of the Act, 
which applies nationally, in the Deep South than the North.^®^^ Whether invalidating preclearance was 
the appropriate remedy when northern Republicans suppressed the votes of African Americans and 
Latinos as much as southern Republicans did is debatable. 

In addition, differences in geographic rates of racially polarized voting may justify continued 
differential regional treatment. At oral argument, Roberts emphasized that in 2012 Mississippi 
blacks, who are 37 percent of the state’s population, turned out to vote at higher rates than whites. 

He did not mention the extent to which the state’s voting remains racially polarized. Fewer than 10 
percent of white Mississippians voted for Obama, and no blacks have been elected to statewide office 
since Reconstruction.^®*^ When Mississippi Republicans entrench themselves in power, they are 
shutting out African Americans, which seems like a serious problem, regardless of whether their 
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motive was racial or partisan. Blacks across regions vote overwhelmingly Democratic, but northern 
whites are not nearly as reliably Republican as whites in the Deep South.^®*^ 

Furthermore, the strong correlation between race and partisanship existing in the South today 
did not emerge for reasons independent of racial prejudice. As already noted, southern whites 
gradually fled the Democratic Party beginning in the 1960s because it embraced civil rights, while 
Republicans pursued a “southern strategy.Section 2 lawsuits are still filed disproportionately in 
the states with the largest black populations and, concomitantly, the most pervasive white racial 
animus.A northern city today would be unlikely to cancel an election when an unprecedented 
number of blacks filed candidacies for office, as a Mississippi town did in 2001.^°^^ Northern state 
legislators are probably less likely to refer privately to African Americans as “Aborigines,” as several 
Alabama legislators recently did, or to a legislative redistricting plan that would increase the number 
of majority-black districts as the “nigger plan,” as Mississippi legislators did.^°^^ 

Roberts also noted that Congress was free to enact a new geographic-coverage formula, though 
he expressed doubt that preclearance, as an extraordinary departure from federalism principles, could 
be justified on any formula.National Republicans, of course, will not acquiesce to forbidding 
vote-suppression techniques critical to the party’s retention of power and employed by every 
Republican state.In 2014, not a single Republican senator would co-sponsor a bill to restore 
preclearance. 

Finally, Roberts rejected the argument in defense of preclearance that it had deterred southern 
states from suppressing or diluting black votes: This argument proved too much, Roberts declared, 
because it would justify leaving Section 5 in place forever.^®^^ The ^osi-Shelby County behavior of 
southern states suggests the deterrence argument was entitled to greater credence. Within twenty-four 
hours of the decision, Alabama had revived a bill blocked under preclearance to require photo 
identification for voting.Then, the state closed 31 drivers’ license offices, the principal venue for 


See Stephen Ansolabehere, Nathaniel Persily & Charles Stewart III, Regional Dijferences in 
Racial Polarization in the 2012 Presidential Election: Implications for the Constitutionality of Section 
5 of the Voting Rights Act, 126 Harv. L. Rev. F. 205, 211-I3 (2013). 

See supra . 

See supra . 

20^6 See Shelby County v. Holder, 679 F.3d 848, 865 (D.C. Cir. 2012). 

See Shelby County, 570 U.S. at 584 (Ginsburg, J., dissenting) (Ala. example); Shelby County, 679 
F.3d at 866 (Miss, example). 

See Shelby County, 570 U.S. at 557 (majority opinion). 

See supra. 

See Berman, 300-01; Jamie Fuller, Republicans Used to Unanimously Back the Voting Rights 
Act. Not Any More, Wash. Post (June 26, 2014). 

See Shelby County, 570 U.S. at 550. 

See Maggie Astor, Seven Ways Alabama Has Made It Harder to Vote, N.Y. Times (June 23, 

2018). 



obtaining such identification, disproportionately in eounties with large blaek populations.Within 
five years of Shelby County, southern states had shuttered nearly 1,000 polling plaees, many of them in 
predominantly blaek eommunities.^'’^"^ 

B. Greenlighting Voter Photo-Identifieation Laws: Crawford v. Marion County Election Board (2008) 

As already diseussed, sinee 2005, Republieans everywhere have enaeted voter photo- 
identifieation laws to reduee voter turnout. They invoke the risk of voter fraud to justify sueh 
measures, but researehers have shown that voter-impersonation fraud is almost nonexistent. 


In 2005, after gaining eontrol of the Indiana government for the first time in deeades, 
Republieans enaeted the most restrietive voter-identifieation law in the eountry.^®^^ In 2008, the 
Supreme Court eonsidered a facial challenge to that law.^°^* 


Crawford should have been an easy ease. Court deeisions from the 1960s had established that 
voting is a fundamental right.^°^^ Whatever formal doetrinal apparatus the Court uses to evaluate the 
eonstitutionality of burdens imposed on fundamental rights, at a minimum the state must be 
obliged to demonstrate some plausible benefit flowing from that burden.^^°' sYet Indiana did not 
identify a single instanee of voter-impersonation fraud in the state. 


Announcing the judgment of the Court but writing only for himself and two other Justiees, 
Justice Stevens upheld the law under the balaneing test the Court had previously used to sustain a state 
law prohibiting write-in voting.Stevens distinguished Harper, where the Court had invalidated a 
poll-tax requirement for voting, on the ground that payment of a poll tax bore no relationship to a 
person’s qualifications to vote, while Indiana had a legitimate interest in deteeting and deterring voter 
fraud. 
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Even in the eontext of a facial challenge, where the plaintiff bears the burden of demonstrating 
that the law at issue would be unconstitutional in most of its applications, Indiana should have been 
required to present some evidence that voter-impersonation fraud was a problem in need of a solution 
and that the law would address the problem.^^®^ In Crawford, Indiana presented no evidence of such 
fraud in the state’s history and only minimal evidence of such fraud in other states.Stevens mostly 
focused, strangely, on voter-impersonation fraud perpetrated by Tammany Hall in New York City in 
the late nineteenth century Indeed, the record in Crawford showed that fraud with regard to 
absentee ballots had been an issue in Indiana, yet the law did not address it, probably because more 
Republicans than Democrats voted absentee.^'®* In the campaign-finance context, the Court has 
invalidated restrictions on money in politics absent evidence of the corruption that the challenged 
regulation purported to prevent.^'®^ Yet Stevens nonetheless concluded that the risk of voter- 
impersonation fraud was real and could affect the outcome of a close election.^^^*’ 


Stevens also invoked the state’s interest in protecting public confidence in the integrity of the 
voting system: Whether or not voter-impersonation fraud actually existed, people might believe that it 
did.^^^' However, that rationale simply rewarded the Republican Party for a decade’s worth of lies 
perpetuating the myth of voter-impersonation fraud.^'^^ 


Stevens acknowledged that photo-identification requirements posed some burden on 
prospective voters, although he understated its extent.^'Studies conducted prior to Crawford 
showed that between 6 and 11 percent of Americans lacked the sort of identification that Indiana 
required for voting, including 25 percent of African Americans.^'The trial judge in Crawford 
conservatively estimated that at least 43,000 Indianans of voting age lacked a state-issued photo 
identification, and that three-quarters of them lived in the county with the highest concentration of 
black voters in the state. 


However, Stevens rejected the argument that requiring voters to collect the required 
documentation, travel to a government office, and pose for a photograph constituted a substantial 
burden on the right to vote.^^^^ Because Indiana provided free photo identification to the poor, there 
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was no poll-tax problem.^'Stevens left open the possibility that the law might be uneonstitutional as 
applied to the few prospeetive voters who might have diffieulty loeating or paying for the required 
doeumentation to obtain a photo identifieation.^'^* Finally, Stevens expressed eoneem that legislators 
had divided on the bill strictly along partisan lines, but nonetheless concluded that it was constitutional 
so long as a valid, nonpartisan justification had been proffered for it.^^^^ 

Writing for himself and two others. Justice Scalia concurred only in the judgment because he 
would have ruled out an as-applied challenge to the law as well.^^^*’ Absent a “severe” burden on the 
right to vote, to be determined by assessing its impact on all prospective voters, the law was 
constitutional.Scalia suggested that focusing on the burdensome impact of a law on particular 
individuals would be inconsistent with the requirement in Washington v. Davis that proof of 
discriminatory purpose was required to establish an Equal Protection violation.^'^^ However, the 
whole point of treating voting as a fundamental right had been to create a separate strand of equal- 
protection cases focusing on impact, not purpose.Scalia did not explain how Reynolds v. Sims or 
Harper could be reconciled with his approach. 

Within two years of Crawford, the number of states requiring photo identification to vote had 
increased from three to twelve.Stevens later recanted his vote, acknowledging that the law 
burdened the poor, disabled, elderly, and persons of color more than he had initially recognized.^'^^ 
Judge Richard Posner, who had written the Seventh Circuit opinion upholding the Indiana law, later 
denounced such measures as “now widely regarded as a means of voter suppression rather than of 
fraud prevention.”^^^^ The conservative Justices, however, have given no hint of reconsidering the 
matter. 


C. Greenlighting Purges of the Voter Rolls: Husted v. A. Philip Randolph Institute (2018) 

As already discussed, since roughly 2005, Republicans have also purged voter rolls to reduce 
the political participation of persons least likely to vote for them.^^^’ The 1993 National Voter 
Registration Act requires states to make a “reasonable effort” to remove ineligible registrants from the 
rolls, but it limits who may be removed and how. Voters may be removed if they request it, change 
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their names and do not promptly notify the authorities, are eonvieted of a felony rendering them 
ineligible to vote, or move out of the eounty in whieh they were previously registered—and then, after 
any of these four eonditions are met, also fail to respond to a follow-up inquiry. However, the Aet 
forbids using registrants’ failure to vote in reeent eleetions as a reason for removing them from the 
rolls. A 2002 amendment further provides, “Registrants who have not responded to a notiee and have 
not voted in two eonsecutive general elections for federal office shall be removed from the official list 
of eligible voters, except that no registrant may be removed solely by reason of a failure to voter 

Ohio Republicans took advantage of the federal law’s failure to fully clarify the circumstances 
under which a state was authorized to send the warning notice to registrants in the first place. They 
passed a law requiring that such notices be sent to those who had turned in their drivers’ licenses or 
failed to vote within the last two years. A failure to either respond to the warning notice or to vote in 
the next four years would then lead to removal from the rolls. They argued that while federal law did 
not permit purges solely for recent failures to vote, it did not bar them—indeed, it required them—for 
failures to vote and to respond to a follow-up inquiry, even though the inquiry had been sent only 
because of a failure to vote. 

In 2018, the Court considered whether Ohio’s law violated the federal statute. This, too, 
should have been an easy case. The right to vote is fundamental, which is why the federal statute tried 
to make it easier to register and forbade removal from the rolls simply for failures to vote, no matter in 
how many elections. Ohio’s effort to evade that prohibition was transparent: When people failed to 
vote in a single two-year election cycle, they would be sent a warning notice, which a majority of them 
would predictably ignore, and then they would be purged if they failed either to respond to the notice 
or to vote in the next two election cycles. The response rate on such warning notices is skewed by 
race and class, which is why Republicans support such purge laws. 

By the usual five-to-four division, the Republican Justices ruled the Ohio law not preempted. 
Writing for the majority. Justice Samuel Alito conceded that failing to vote in the last two years was 
not strong evidence of a registrant’s death or change of residence, but insisted that the federal statute 
did not require a particular quantum of evidence before the state mailed warning notices.He 
refused to second guess the empirical judgments of Congress and the Ohio legislature that failure to 
vote was some evidence of ineligibility to vote.^^^^ Alito also expressed annoyance at the suggestion 
in Justice Sotomayor’s dissent that the nation’s history of voter suppression was relevant to the 
case.^'^° Justice Clarence Thomas wrote separately to suggest that interpreting federal law to bar 
Ohio’s action would have raised a significant constitutional question.^^^' 

Alito’s argument boiled down to the proposition that while Congress did not wish states to 
presume registrants ineligible to vote simply because they had failed to vote, it had no objection to 
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states’ sending warning notiees based on a failure to vote and then purging registrants who neither 
responded to the notiee nor voted within the next four years. “If the law supposed that, the law is a 
ass—a idiot.”^^^^ Although Congress eould perhaps have speeified its intentions more preeisely, the 
federal statute, the underlying purpose of whieh was to faeilitate voter registration, was elear enough 
that the Republican Justices were hardly bound to reward the determination of Ohio Republicans to 
exploit a gliche in it to interfere with the fundamental right to vote for partisan advantage. 

The record in the case established that very few registered voters relocate outside the county in 
which they are registered in any given year, but many registered voters fail to vote in an election. 

Most of those who fail to vote also fail to respond to a warning notice. The number of registered 
voters who both failed to vote in a particular election and failed to respond to a warning notice far 
exceeded the number who moved to another jurisdiction in any given year.^'^^ Only 4 percent of 
Americans relocate to another jurisdiction each year, but in 2014 nearly 60 percent of Ohio’s 
registered voters failed to vote, and thus were eligible to be sent warning notices.^^^^ Of the 1.5 
million warning notices Ohio mailed after the 2014 election, more than two-thirds were not returned, 
not because many people had moved or died but because most people are busy, inattentive, or both.^'^^ 
The purpose of the electoral system, as Justice Breyer noted in dissent, is “to discern the will of the 
majority,” not to “test the fortitude and determination of the voter.”^'^* 

It is no mystery why Ohio Republicans wished to purge so many qualified registrants from the 
voting rolls. Voter purges disproportionately affect Democratic constituencies, such as persons of 
color and the poor.^'^^ Purges for failure to vote removed 10 percent of registrants in African 
American neighborhoods in Hamilton County, where Cincinnati is located, but only 4 percent of 
registrants in majority-white suburban neighborhoods. 

Since the Court’s ruling, conservative voter-suppression groups have begun suing states and 
localities to force them to purge the voter rolls.One such suit evenly divided the Wisconsin 
Supreme Court—with a justice up for reelection in April, 2020, recused—which led Republican 
legislators to force voters to confront the choice between risking possible death from COVID-19 and 
being disfranchised.^'"^^ 
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D. Greenlighting Partisan Gerrymandering: Rucho v. Common Cause (2019) 


For most of Ameriean history, few people would have imagined that partisan gerrymandering 
presented a justieiable issue for eourts to adjudicate, even though the political-process justification for 
judicial intervention is quite strong.Partisan gerrymandering is a classic instance of a currently 
dominant political party seeking to entrench itself in power. Unlike legislative malapportionment, 
which can be rationally justihed—for example, on the ground that sparsely populated legislative 
districts should not encompass too much geographic territory—very little can be said in defense of 
gerrymandering.In its extreme form, it produces ludicrously anti-democratic results and dilutes 
the voting power of enormous numbers of individuals, in violation of the principle that ah votes should 
count equally. 

The challenge for judicial intervention in the gerrymandering context has always been devising 
a “manageable” standard, which is arguably especially important if the Court is to involve itself in 
contentious partisan battles over political power. The American political system, unlike that of 
much of the world, is not one of proportional representation, and if party political power proportionate 
to voter support is not the baseline against which to measure impermissible gerrymandering, it is not 
clear what should be.^'"^^ 

However, in 1986 in Davis v. Bandemer, for the hrst time, six Justices agreed that partisan 
gerrymandering posed a justiciable issue, although they disagreed among themselves over the correct 
substantive standard for identifying a constitutional violation.^'"^^ A plurality opinion for four Justices 
would have required plaintiffs to prove both a partisan purpose, which is usually easy to show in 
gerrymandering cases, and a “systematic frustration of the majority will” persisting across multiple 
elections, which would be difficult to demonstrate given the constitutional requirement of new 
legislative districting after each decennial census.A concurring opinion representing the views of 
two Justices would have required only a showing of partisan purpose to invalidate a districting 
scheme. 

No lower court applying the standard of the Davis plurality vindicated a claim of 


See Klarman [MajoritarianJ, supra, 533-34. 
at 531-34. 

See supra _; Rucho v. Common Cause, 139 S. Ct. 2484, 2513 (2019) (Kagan, J., dissenting). 

See Rucho, 139 S. Ct. at 2500-01; id. at 2519-20 (Kagan, J., dissenting); cf. Baker v. Carr, 369 
U.S. 186, 327-28 (Frankfurter, J., dissenting). 

See Rucho, 139 S. Ct. at 2499; Davis v. Bandemer, 478 U.S. 109, 145 (1986) (O’Connor, J., 
dissenting). 

Davis, 478 U.S. 109. 

at 113-43 (plurality opinion). 

Id. at 161-85 (Powell, J., concurring in part and dissenting in part). 



unconstitutional gerrymandering.In 2005, the Court’s eonservative majority overturned Davis}^^^ 
However, only four of these Justiees ruled that gerrymandering claims were nonjusticiable. Justiee 
Kennedy, the fifth vote for the majority, agreed that Davis had ereated too low a threshold for 
invalidating gerrymandering, but left open the possibility that a manageable standard short of 
proportional representation might be devised. 

Responding to Kennedy’s invitation, politieal scientists and law professors sought to develop 
sueh a standard.^'^^ By 2019, when the Court took up the question again, it seemed that they had done 
so 2156 Yet, Kennedy had retired in 2018, replaced by Justice Brett Kavanaugh, who provided the fifth 
vote to rule definitively that challenges to partisan gerrymandering posed a nonjustieiable politieal 
question. 

Writing for the majority. Chief Justiee Roberts had nothing positive to say about partisan 
gerrymandering, even aeknowledging that it produees unfair political outcomes.Nonetheless, he 
ruled the ehallenge nonjustieiable for two reasons. First, there was no “judieially diseoverable and 
manageable” standard short of proportional representation against whieh to measure 
gerrymandering.Seeond, methods of eounteraeting gerrymandering other than judieial review 
were available.Congress had power under the Constitution’s Eleetions Clause to bar partisan 
gerrymandering in eongressional eleetions, and eitizens eould use voter initiatives to eireumvent 
reealeitrant state legislatures and mandate that legislative distriets be drawn by nonpartisan 
eommissions.^'^^ 

Neither of the majority’s rationales is persuasive. There are two responses to the eoneem that 
judieially manageable standards for eurbing gerrymandering are unavailable. First, it is not true. 
Seeond, sueh eoneerns have not always deterred the Court’s intervention in other eonstitutional 
spheres. 

While Roberts is right that no standard for evaluating partisan gerrymandering is as neat and 
mathematieal as the one person, one vote rule imposed by the Court with regard to apportionment, that 
does not mean no manageable standards exist. As Justice Kagan noted in dissent, soeial scientists 
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have devised multiple methods of measuring and evaluating partisan gerrymandering that do not entail 
a proportionality baseline and allow states to devise their own eriteria, other than partisan gain, for 
distrieting.^^^^ 

One sueh method, the “effieieney gap,” measures the number of “wasted” votes that a 
partieular districting scheme entails for both parties.The larger the gap, the more obvious the 
partisan purpose and the more probable that the gerrymander will have a durable and substantial 
effect. Alternatively, one can evaluate gerrymandering by measuring it against computer 
simulations, randomly drawing hundreds or thousands of districts informed only by legitimate criteria, 
such as compactness, contiguity, and the preservation of communities of interest.^^^^ Past election 
results are then mapped onto these computer-drawn districts, and the partisan distribution of seats 
produced by the actual legislative map can then be compared with the median partisan result generated 
by the computer simulations.At oral argument, Roberts disparaged this social science as 
“gobbledygook,” but it is not actually that complicated.^^^^ 

Both measurement methods confirm that the two gerrymanders before the Court could have 
been invalidated without any danger of establishing a requirement of proportional representation. For 
example, measured against three thousand randomly generated districting maps, the one actually 
enacted by North Carolina Republicans produced the most extreme partisan impact.^'^^ 

Equally telling, it is not true that the Court never intervenes without a judicially manageable 
standard to guide it. For example, the Court, and especially its conservative members, have intervened 
aggressively in the last quarter-century to constrain punitive damage awards under the Due Process 
Clause.How is a rule barring punitive damages more than ten times as high as compensatory 
damages any less arbitrary than a rule that efficiency gaps over 10 percent or districting maps 
producing partisan effects in the outer 10 percent of the distribution curve of randomly generated 
computer maps are unconstitutional gerrymanders?^'^^ The Court must draw difficult lines whenever 
it enters a new constitutional field, such as gun control or campaign-finance reform.^^^^ If the 
conservative Justices were willing to draw arbitrary lines to limit punitive damages but not to limit 
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partisan gerrymandering, might that suggest that they care less about protecting democracy than 
protecting large corporations? 


As noted, Roberts’s second argument for nonjusticiability was the availability of alternative 
means of dealing with the gerrymandering problem. Yet, as Kagan noted in dissent, these 
alternatives were not clearly workable.While the national government could theoretically bar 
gerrymandering of congressional districts under the Elections Clause, that would require simultaneous 
Democratic control of the presidency and Congress, because Republicans will not solve a problem that 
they have exploited to significant partisan advantage. 

With regard to state-level reform, Roberts noted that voters in Missouri and elsewhere have 
recently enacted through ballot initiative constitutional amendments to limit gerrymandering.^^’^ 
However, he failed to note that Missouri Republicans are assiduously trying to negate that initiative, 
which 63 percent of voters supported, and replace it with their own amendment to ensure continued 
Republican advantage in map making. Moreover, only half the state constitutions allow for ballot 
initiatives, and no Republican legislature will end partisan gerrymandering on its own.^'^^ Nor did 
Roberts mention that only four years earlier, the conservative Justices implied that they would 
invalidate a voter initiative that entirely circumvented a state legislature in drawing congressional 
district lines on the ground that Article I empowers legislatures, not the people, to regulate the time, 
place, and manner of congressional elections. 

Partisan gerrymandering debases democracy by enabling a political party to entrench itself in 
power against the wishes of voters, and it fosters extreme political polarization that renders democracy 
dysfunctional.In the past, the Court has intervened to remedy democratic dysfunction flowing 
from legislative malapportionment and black disfranchisement.^^^*’ Today’s Court could have done 
likewise. Would the conservative Justices have done so had it been Republicans who are usually on 
the short end of gerrymandering today? 

E. Gutting Campaign Einance Reform 

In no field has the Court’s conservative majority done more damage to American democracy 


Rucho, 139 S. Ct. at 2507-08. 

Id. at 2523-24 (Kagan., J, dissenting). 

Rucho, 139 S. Ct. at 2507. 

See id. at 2524 (Kagan, J., dissenting); Stephen Wolf, Voting Rights Roundup: Missouri OOP's 
ballot measure would gut redistricting reform but may yet fail. Daily Kos (May 15, 2020). 

Rucho, 139 S. Ct. at 2524 (Kagan, J., dissenting). 

fee Ariz. State Eegis. v. Ariz. Indep. Redistricting Comm’n, 576 U.S. 787, 135 S. Ct. 2652, 2678 
(2015) (Roberts, J., dissenting); Rucho, 139 S. Ct. at 2524 (Kagan, J., dissenting). 

See Rucho, 139 S. Ct. at 2525 (Kagan, J., dissenting); supra . 

See Rucho, 139 S. Ct. at 2523 (Kagan, J., dissenting); Cohen, 178. 



than in campaign finance.For nearly the first two hundred years of the republie, few people 
imagined that spending money on polities was “speeeh” proteeted by the First Amendment. 

Beginning in the early 1900s, Congress restrieted eorporate spending and eontributions in federal 
eleetions but without ereating an effeetive enforeement meehanism.^'^^ Congress first seriously 
regulated federal eampaign finanee in a 1971 statute and amendments to it passed three years later.^^^^ 
These measures limited individual eontributions and independent spending “relative to a elearly 
identified eandidate,” restrieted eandidate spending, and established a Federal Eleetion Commission to 
enforee the law. 

In 1976, the Court eonsidered whether sueh restrietions violated the First Amendment.The 
Court ruled that the government’s legitimate interests in this field were limited to preventing 
eorruption or its appearanee, and did not inelude equalizing politieal infiuenee.^^^^ Applying that 
rationale to the restrietions at issue, the Court determined that limits on eampaign eontributions eould 
be justified, but not limits on a eandidate’s own eampaign expenditures or the independent spending of 
third parties. 

In this era, attitudes towards eampaign-finanee restrietions did not divide along ideologieal 
lines.In 1973, Miteh MeConnell, a loeal Republiean Party ehair in Kentueky, expressed alarm that 
the United States was beeoming a “bought nation,” supported stringent limits on eampaign spending, 
and even advoeated publie finaneing of eleetions.By eontrast, the liberal ACLU expressed 
eoneem that eampaign-finanee regulations were inevitably ineumbent-proteeting.^'^^ 

Supreme Court Justiees also did not divide along ideologieal lines in their initial rulings on 
eampaign finanee.The Court’s most liberal justiees, William J. Brennan and Thurgood Marshall, 
probably joined the majority opinion in Buckley v. Valeo invalidating spending restrietions for the 
same reason the ACLU opposed them.^^^' However, in reeent deeades, these eases have divided the 
Justiees along the usual ideologieal lines, with the eonservatives’ voting to invalidate restrietions and 
liberals to uphold them.^'^^ 
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The Court’s campaign-finance decisions are notable for the thinness of the constitutional 
grounding upon which they rest, especially for conservative Justices who pride themselves on judicial 
restraint and profess a commitment to textualism and originalism as methodologies of constitutional 
interpretation. For the Court to demolish any workable system of campaign-finance regulation is not 
obviously an expression of judicial modesty. The text of the First Amendment does not suggest that 
money is speech. Moreover, the Founding generation had a notoriously narrow conception of the 
scope of freedom of speech and of the press. Most Federalists, who wrote and ratified the 
Constitution, believed that the First Amendment permitted the government to punish seditious libel but 
not to impose prior restraints on it.^^^"^ Yet the Court’s campaign-finance rulings rarely mention the 
original understanding of the First Amendment or early judicial interpretations of it. 

Similarly, in terms of doctrine, the Court’s campaign-finance rulings have been grounded more 
in undefended assertions than reasoned analysis. Buckley simply stipulates that money is speech, that 
equalizing political influence through regulating money in politics is a flatly impermissible objective, 
and that campaign expenditures purportedly made independently of a candidate’s campaign do not 
pose a substantial risk of corruption or the public perception of it.^'^^ 

Yet, why is spending money to get oneself or another elected to political office a purer form of 
speech than burning a draft card in protest of the Vietnam War, which the Court had ruled unprotected 
by the First Amendment? If the government has a legitimate reason unrelated to suppressing 
speech for criminalizing draft-card burning, then it has an equally strong interest unrelated to the 
suppression of speech for regulating money in politics; preventing competing voices from being 
drowned out. To take a different analogy, money amplifies speech in the same way that a sound truck 
does, and the Court has ruled that government may impose reasonable, non-content-related restrictions 
on the use of sound trucks. 

Buckley also simply asserts, rather than defending, the proposition that government has no 
legitimate interest in leveling the playing field of politics by restricting the influence of money. 

During the Lochner era, the Court similarly declared constitutionally off-limits the government 
objective of ameliorating market-driven inequalities in wealth.^^^^ Since Buckley, the Court has 
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repeatedly invoked this notion that government may not seek to equalize politieal influence, as if this 
prohibition were written in scripture, rather than concocted in Buckley 

It is not. The Court’s 1960s voting-rights decisions clarified that the Constitution forbids the 
government to grant some people’s votes more weight than others through malapportionment or to 
disfranchise the poor through poll taxes.Presumably, awarding extra votes to the wealthy would 
also violate the Equal Protection Clause.So how could Buckley be so cavalier in rejecting as 
illegitimate a government objective to equalize political influence? 

Buckley also asserts rather than demonstrates that political expenditures “relative to a clearly 
identified candidate” but made independently of a campaign cannot corrupt or appear to corrupt 
politics in the same way that campaign contributions may do.^^'*^ Yet, the independence requirement 
is widely understood today to be a farce rendering contribution limits meaningless.In 2012, the 
super PAC of presidential candidate Romney, which was legally required to operate independently of 
his campaign, was founded by several former campaign officials.In addition, is it plausible that 
candidates will not feel as beholden to someone spending millions of dollars independently to support 
their campaign as someone directly contributing to it? 

Buckley led to the inundation of politics with money.So long as spending is not formally 
coordinated with a campaign, an unenforceable restriction, the wealthy are largely unregulated in their 
ability to spend money to influence political outcomes.The Court created a free-market 
democracy.The neo-Ayn Randians have won in politics in large part because they won in the 
Court. 

Two years after Buckley, the Court expanded it to protect the right of corporations to spend 
money on politics.In Bellotti, the Court invalidated a Massachusetts law limiting corporate 
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contributions to a ballot-initiative campaign, starting down a road that culminated in Citizens 
United 

Bellotti reasoned that speech was valuable to listeners whatever its source, but limited its 
holding to the initiative context and declined to decide whether corporations enjoyed the same free- 
speech rights as individuals with regard to candidate elections.The Court divided mostly along 
ideological lines, with the majority opinion written by Justice Powell, who seven years earlier had 
authored the famous memorandum calling for business to undertake a more vigorous defense of the 
free-enterprise system.In dissent. Justice Byron White criticized the notion that corporations, 
which enjoyed special legal advantages in amassing great wealth, should enjoy the same free-speech 
rights as persons. 

Liberal Justices then won two narrowly divided victories for campaign-finance regulation. In 
1990, Austin distinguished Bellotti and upheld a Michigan law forbidding corporations to use general- 
treasury funds to run a newspaper advertisement endorsing a candidate for political office; the Court 
emphasized that preventing the corrupting influence of corporate wealth on politics was an important 
government interest. In 2003, McConnell upheld a federal-law ban on “phony” issue 
advertisements by unions and corporations within specified time periods of elections; the Court ruled 
the prohibition necessary to prevent unions and corporations from circumventing limits on their 
spending in support of candidates. McConnell also upheld “soft money” limits, which were 
intended to prevent corporations, unions, and wealthy individuals from circumventing candidate- 
contribution limits by contributing unlimited amounts of money to political parties for party-building 
and get-out-the-vote operations.In dissent. Justice Kennedy lamented that the ruling made 
Americans “less free.”^^'^ 

Justice O’Connor voted with the four liberal Justices in McConnell. After she was replaced by 
Samuel Alito in 2006, the conservatives would not lose another campaign-finance case.^^'^ Although 
Kennedy often provided a fifth vote for the liberals in cases involving gay rights and abortion, he was 
a rock-ribbed conservative on campaign-finance reform. 

In 2007, the Court undermined the federal-law provision barring corporations from financing 
from general-treasury funds broadcasts referring to clearly identified federal candidates within thirty 
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days of a primary election or sixty days of a general election.^^^^ The law’s purpose was to prevent 
circumvention of the ban on “express advocacy” of a candidate’s election during that time period by 
running “phony” issue ads, which mentioned a candidate’s name without using the “magic words” 
urging a vote for or against the candidate.The five conservative Justices ruled that speech could 
be regulated as the “functional equivalent of express advocacy” only if susceptible to no reasonable 
interpretation other than as an appeal to vote for or against a specific candidate.Corporations 
could now spend money promoting or opposing political candidates just prior to federal elections so 
long as they refrained from using the magic words. 

In 2008, the conservative Justices invalidated the federal “millionaires’ amendment,” which 
provided that when self-financing candidates for congressional office planned to spend more than 
$350,000 of their own money, the limits on individual contributions to the opposing candidate would 
triple.The majority ruled that this scheme penalized the right of self-funding candidates to spend 
their own money in pursuit of elected office, in the service of the goal of equalizing political influence, 
which Buckley had ruled impermissible. 

Stevens wrote the dissent for the liberal Justices. In addition to criticizing Buckley for 
departing from the original understanding of the First Amendment and its history, Stevens noted that it 
had ignored the government interest in freeing candidates from interminable fundraising, which 
justified spending limits.Yet even within the Buckley framework, Stevens thought the law 
permissible in light of the strong government interest in countering the perception that congressional 
seats were up for sale.^^^’ 

The conservatives’ hostility to campaign-finance restrictions culminated in 2010 in Citizens 
United, which ruled that corporations enjoy the same right of political speech as individuals.In 
reading that conclusion, they resolved an important and controversial issue of constitutional law in a 
case that could easily have been resolved on narrow grounds—an abandonment of their customary 
calls for judicial modesty. 

The case involved the same federal-law provision at issue three years earlier, which barred 
corporations from financing from general-treasury funds broadcasts referring to clearly identified 
federal candidates within specified periods before elections.Citizens United, a 501(c)(4) 
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organization funded mostly by individuals, produced a ninety-minute documentary movie criticizing 
Hillary Clinton, which was released in theaters and on Because Citizens United did not 

clearly qualify as a “corporation,” nor did its movie clearly qualify as a “political advertisement,” the 
Court could easily have construed the statute not to cover the organization or its The Court 

has often adopted less plausible narrowing constructions of statutes to avoid resolving contentious 
constitutional issues. 

The parties had not asked the Court to reconsider which upheld differential treatment of 

corporate and individual political speech, or the portion of McConnell that had rejected a facial 
challenge to the statutory provision at issue.Kennedy prepared an opinion for the conservative 
Justices invalidating the statute and overruling the two prior decisions, but Souter apparently prevailed 
upon Roberts to put the case over for reargument and briefing on the constitutional question.^^^^ 
However, the delay did not change the outcome. As Stevens charged in dissent, “Five Justices were 
unhappy with the limited nature of the case before us, so they changed the case to give themselves an 
opportunity to change the law.”^^^^ 

Citizens United overruled and McConnell Justice Kennedy’s majority opinion 

noted that political speech is indispensable to democratic decision-making, regardless of its source, 
and emphasized the difficulty of drawing lines that would safeguard obviously protected speech from 
the statute’s coverage.Kennedy noted that the statute would apply to political advertisements run 
in the specified pre-election time period that were sponsored by a nonprofit corporation such as the 
Sierra Club if they expressed approval or disapproval of candidates based on their environmental 
views.Kennedy also noted that newspapers are corporations, and although the statute specifically 
exempted them from coverage, under the government’s reasoning that exemption was not 
constitutionally required and thus their editorial endorsements of candidates could be regulated. 

Justice Stevens dissented in an opinion joined by the other liberals. He noted that the Court’s 
ruling upset the conventional wisdom that had prevailed since 1907, when Congress first prohibited 
corporate financial contributions to political candidates.In 1947, Congress had extended that 
prohibition to cover both political expenditures and contributions made by both corporations and labor 
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unions. Stevens noted that the power of government to restriet eorporate political spending was so 
well established by the 1970s that the Buckley plaintiffs had not even contested those sections of the 
statute, even though they challenged virtually every other part of it.^^"^^ 

Stevens also rightly questioned whether the First Amendment, as understood by those who 
wrote it, would have protected corporate speech at all.^^"^"^ The Founding generation, deeply suspicious 
of corporations, would have deemed absurd the notion that they enjoyed the same constitutional rights 
as persons.General-incorporation laws did not emerge until the early nineteenth century, and even 
then, governments were allowed to prospectively regulate corporations in ways that individuals could 
not 

Stevens also criticized the majority’s stringent conception of the government’s anti-corruption 
interest. Corruption exists on a spectrum, and corporate spending to promote a political candidate, 
even if technically independent of the campaign, would be known to the candidate, who might feel 
beholden. 

Stevens denied that speech by corporations, which are not self-actualizing, was equivalent to 
speech by persons.Perhaps more importantly, individuals’ speech might be drowned out by the 
speech of corporations, which command vast wealth and legal advantages in accumulating it.^^^° If 
nothing else, corporate political spending creates the appearance of corporate political domination, 
which makes Americans cynical about politics.Finally, Stevens noted the government interest in 
protecting corporate shareholders from being compelled to subsidize speech with which they 
disagree. 

Kennedy’s majority opinion relies heavily on the difficulty of drawing a coherent line between 
political speech of non-profit corporations funded primarily by individuals, such as Citizens United, 
and that of for-profit corporations, such as Koch Enterprises, which spends hundreds of millions of 
dollars to elect Republican climate-change deniers.^^^^ If this slippery-slope argument were 
compelling, then government could never constitutionally regulate anything. In the speech context 
alone, the Court draws murky distinctions between commercial and other speech, obscene and other 
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speech, content and viewpoint restrictions, and reckless and negligent defamation. By its nature, law 
draws distinctions, and many drawn by the Court have been murkier than that between Hillary, The 
Movie and the spending of the Kochs’ vast political network. 

Kennedy also blithely asserted that the appearance of corporate political influence would not 
cause Americans to lose faith in democracy.However, the percentage of Americans saying that 
the government is run for the benefit of all rather than a few fell from 64 percent in 1964 to 7 percent 
in 2016.^^^^ Today, eighty percent of Americans believe that corporations engaging in electioneering 
communications receive special consideration from elected officials.In another case, Kennedy 
ruled that a litigant could reasonably question whether a fair trial could be obtained from a judge 
whose election campaign had benefitted from millions of dollars in independent spending by an 
opposing litigant. Why should citizens expect fair treatment from a political system in which those 
with opposing views are permitted to spend vast sums to influence election outcomes? 

Citizens United ended campaign-finance regulation as it had existed and unleashed a flood of 
corporate money into politics through a new entity known as the “super PAC.”^^^^ Traditional 
political action committees (PACs) raised money from individual donors, not corporations, and 
contributed it to candidates, which rendered them subject to the usual statutory contribution limits. 
However, super PACs make independent expenditures, and after Citizens United can accept unlimited 
money from corporations—an interpretation of the ruling confirmed a few months later by the DC 
Circuit. 

Contributions to purely political entities such as PACs and super PACs are at least subject to 
federal disclosure requirements.But non-profit entities that do not have politics as their “primary 
focus”—social-welfare organizations also known as “501(c)(4)s”—are exempt from disclosure 
requirements.Such entities can spend vast sums on politics without disclosing their donors—so- 
called dark money.Since 2010, dark money has played a larger role in election spending. In 
2015, President Obama warned that the nation was “drowning in dark money. 

Since 2010, the conservative Justices have invalidated more campaign-finance regulations. In 
2011, they struck down Arizona’s “millionaires’ amendment,” which authorized additional matching 
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funds for state candidates participating in the public campaign-finance system if their privately funded 
opponents outspent them.^^^^ Even though the law had been enacted in response to actual corruption, 
the Court ruled that its purpose was to equalize political influence, which was impermissible under 
Buckley 

In 2014, the Republican Justices invalidated aggregate contribution limits for federal 
candidates.Federal law permitted individuals to contribute up to $2,600 per election to a federal 
candidate, but no more than $48,600 to all federal candidates, as well as imposing limits on 
contributions to party committees. Buckley had upheld both individual and aggregate contribution 
limits as potentially preventing corruption or its appearance, calling the latter limits “a quite modest 
restraint” on speech. However, McCutcheon invalidated them as bearing too attenuated a 
connection to those objectives.^^^' The conservative majority reiterated that these were the only 
legitimate government purposes with regard to campaign-finance regulation, and narrowly defined 
corruption as quid pro quos.^^^^ For a political party as a whole simply to feel gratitude towards a 
large donor was not a concern the First Amendment permitted the government to address. 

Dissenting with the other liberals. Justice Breyer criticized the majority’s narrow definition of 
corruption; Government has a strong interest in maintaining the integrity of political institutions, not 
just preventing quid pro quos.^^^"^ The First Amendment protects not only an individual’s interest in 
participating in politics, but also democracy itself, which requires government accountability to the 
people, which money in politics threatens. McConnell had upheld limits on “soft money” 
contributions to political parties, Breyer explained, because of concerns about privileged access to 
officeholders, not quid-pro-quo bribes.Moreover, the public’s belief that political contributions 
influence officeholders’ decision making, even if inaccurate, feeds cynicism and diminishes political 
participation.^^’’ If unfounded public concerns about voter fraud justify restrictive voter-identification 
laws, why would public concerns about money corrupting politicians, whether or not warranted, not 
justify campaign-finance regulations? 

The Court’s campaign-finance decisions from Buckley to the present have transformed 
American politics—and pretty clearly for the worse, except from a neo-Ayn Randian perspective.^”^ 
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The American political system is awash in money, and the wealthiest Americans dominate it.^^^^ The 
percentage of all federal campaign contributions made by the wealthiest 0.01% of Americans 
increased from 10 percent in the 1980s to 40 percent in 2012.^^*° One recent study showed that the 
one hundred largest individual donors gave nearly as much collectively as the 4.75 million Americans 
who contributed $200 or less.^^^' 

Of course, corporations have far more money at their disposal than even the wealthiest 
individuals.In the first five years after Citizens United, corporations, super PACS, labor unions, 
and other groups independent of political campaigns spent nearly $2 billion on federal elections alone, 
more than twice what they had spent during the period from 1990 and 2008.^^^^ Spending by outside 
groups nearly tripled between the 2008 and 2012 elections. One-third of that spending was in the 
form of dark money. 

The Kochs began spending vast sums of money on politics the year of Citizens United?^^^ 
Their political network spent nearly $400 million to elect Republican candidates in 2012, and had 
planned to spend $900 million in 2016 before the Republican Party nominated Trump.The 2017 
Republican tax law saved Koch Enterprises about $1.4 billion, and the month after it was enacted, 
groups affiliated with the Koch political network announced $400 million in spending to support 
conservative candidates and causes in 2018.^^^^ Much of this money was dark, enabling conservative 
billionaires to support neo-Ayn Randian policies without having to publicly identify themselves with 
those policies.When Senate Democrats sought to create a robust disclosure regime to restrict dark 
money after Citizens United, not a single Republican supported the measure.No other country in 
the world comes close to allowing this much money into its political system.^^^^ 

Recent, path-breaking research has shown that working-class and middle-class Americans 
exercise almost no influence on political outcomes across a wide array of issues at the federal level. 
While the policies they favor are sometimes enacted into law, it is only when the wealthy and well- 
financed interest groups favor those policies as well.^^^^ Among the wealthiest 20 percent of 
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Americans, most of the influence is exerted by multimillionaires and billionaires. 


Money influences which candidates get on the ballot and which policy proposals gain salience 
and support.^^^^ Early money is crucial to political success.In the first six months of the 2016 
presidential campaign, nearly half of the money supporting both parties’ candidates came from just 
158 families and their companies.Most of the contributions went to Republican super PACs and 
came from people who were whiter, wealthier, and older than the general population—i.e., more 
conservative—and had made their fortunes in energy and finance.Money plays an even larger role 
in low-salience, low-turnout elections, such as primaries and state legislative contests.Large 
donors are also less likely to support blue-collar candidates, who do not usually resemble them.^^°® 
Wealthy candidates, like wealthy donors, push economic policy to the right.^^°' 

Big donors influence policy making in both parties.About two-thirds of the political 
contributions of the wealthiest Americans go to Republicans, largely in support of their neo-Ayn 
Randian agenda.Many Americans are misled into believing otherwise by the prominence of a few 
liberal billionaires, such as Michael Bloomberg, Tom Steyer, and George Soros.Liberal big 
donors tend to support gay rights, gun control, and climate change in a way that most conservative big 
donors do not, but big donors of both parties generally favor economic policies that most Americans 
do not: free trade, less generous social-welfare programs, less regulation, and lower taxes. 


On average, the wealthiest Americans are far more conservative on economic-policy issues 
than the average citizen, and the wealthier they are, the more conservative.The affluent are more 
likely to prioritize reducing budget deficits to reducing unemployment, and are much less likely to 
acknowledge government responsibility to provide food, clothing, and shelter to the poor.^^®^ While 
two-thirds of Americans say the federal government should ensure that everyone who wants to work 
can find a job, only one-fifth of multi-millionaires agree. Lifty-five percent of Americans favor 
expanding Social Security, while only 3 percent of multi-millionaires do.^^°^ 
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In a political system containing multiple veto points, blocking change in government policy is 
easier than achieving it.^^^° Maintaining control of one branch of Congress, the presidency, or the 
Court is sufficient to stymie most policy initiatives.Government inaction is also usually less 
salient than government action, meaning people are less likely to be aware of monied influence 
preventing the enactment of policies that would help most Americans but harm the interests of the 
affluent. 


In 2015, about two-thirds of Americans agreed that wealth should be more evenly 
distributed.^^Large majorities favor paid sick leave and parental leave for workers, a higher 
minimum wage, and higher taxes on millionaires.^^But such policies do not get enacted. 


Until the recent pandemic, the federal government’s deficit problem was largely attributable to 
health-care expenditures.Americans pay twice as much as citizens of other developed nations for 
health care that is generally inferior in quality, largely because of the political influence of the health¬ 
care industry, which spends vast sums of money to block the federal government, for example, from 
using its immense purchasing power to bargain over pharmaceutical prices. 


Most Americans worry about human-caused climate change, want their government to respond 
to it, and say they are less likely to vote for candidates calling it a hoax.^^^* Yet because of the 
immense political influence of fossil-fuel companies within the Republican Party, nothing happens, 
even though the planet’s future is at stake.Indeed, the Trump administration has undone most of 
President Obama’s initiatives to curb greenhouse-gas emissions, withdrawn the United States from the 
Paris climate accords, and even sought to excise the term “climate change” from the EPA’s 
vocabulary. 


More infrastructure spending, expansion of government-provided health care, more gun 
control—such policies are all supported by most Americans, yet they do not get enacted.^^^' After 20 
first graders were killed in a mass shooting in Connecticut in 2012, 90 percent of Americans supported 
universal background checks for firearms purchases, yet such a bill never reached the Senate floor. 
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largely because Republicans are beholden to the NRA for its vast political spending. 

A political system that responds to the policy preferences of wealthy individuals and well- 
funded interest groups, rather than to those of most voters, is not a democracy.Reducing the 
influence of money in politics would produce both a fairer political system and one that is less 
ideologically polarized and dysfunctional.It would also liberate officeholders from having to 
spend half of their time raising money, which keeps them in constant contact with the affluent, whose 
political views are not representative of those of most Americans. 

At the end of his majority opinion in Rucho, Roberts criticized the plaintiffs and the dissenters 
for seeking an unprecedented expansion of the power of unelected federal judges into the intensely 
partisan field of gerrymandering.Where has that judicial modesty been as the conservative 
Justices have decimated campaign-finance restrictions enacted by democratically elected legislatures? 
These rulings have done incalculable damage to the American political system on the basis of 
contrived rationales largely divorced from political reality.They have also advantaged the 
Republican Party that put these conservatives Justices on the Court. One recent study shows that 
Republicans increased their share of state legislative seats by about five percentage points after 
Citizens United 

At the conclusion of his concurring opinion in Citizens United, Justice Scalia declared that 
Americans should “celebrate” the decision for adding corporate speech to political debate.In 
response. Justice Stevens declared that few people other than the conservative Justices believed that 
among the many flaws of American democracy was “a dearth of corporate money in politics. 

Opinion polls reveal that 80 percent of Americans, including roughly equal percentages of 
Republicans and Democrats, agree with Stevens.In I960, even the libertarian senator Barry 
Goldwater thought that neither corporations nor labor unions should participate directly in politics. 
Citizens United reveals the extent to which the neo-Ayn Randians have realized their vision. Not only 
the Republican Party but also Republican Justices have no qualms about economic inequalities 
translating into inequalities in political influence.Indeed, they think the Constitution forbids 
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democratic majorities from trying to prevent this from happening. Unlimited money in politics, 
mostly a result of rulings by conservative Justices, has rendered farcical the idea of a nation of 
political equals. 

F. Picking a Republican President: Bush v. Gore (2000) 

In December, 2000, the Supreme Court helped pick a president.That year’s presidential 
contest turned on the electoral votes of Florida, where Democratic candidate A1 Gore and Republican 
George W. Bush were separated by only a few hundred votes.The election in Florida had been 
beset by many problems—voters wrongly purged from the rolls, a “butterfly” ballot in Palm Beach 
County that confused many voters into casting votes for Patrick Buchanan rather than Gore, and 
thousands of African American voters’ spoiling their ballots by both checking the box for A1 Gore and 
writing in his name (“overvotes”).However, the issue that got litigated involved “undervotes,” 
punch-card ballots on which voters had only indented or punched partially through the chad, possibly 
indicating an intention to vote for a particular candidate that the machine could not register. 

Florida’s secretary of state, Katherine Harris, who also served as one of Bush’s campaign 
managers in the state, ruled that punch-card ballots that had not been properly marked did not qualify 
as uncounted “legal votes,” which was the standard for authorizing a manual recount under state 
law.^^^^ Gore sued in state court challenging that determination and demanding a manual recount of 
the undervote in several Democratic-leaning counties.The Florida supreme court sided with Gore 
and ordered a statewide manual recount of the undervote.Probably because the U.S. Supreme 
Court in a separate lawsuit had warned the Florida justices against changing state law retrospectively, 
the state jurists declined to impose a unitary state-wide standard for determining voters’ intent from 
indented and hanging chads.Thus, county canvassing boards were left to devise their own varying 
standards. 

On December 12, 2000, the Supreme Court shut down the recount, handing the presidency to 
Bush.^^"^"^ To be sure. Gore probably would not have become president even had the Court abstained. 
Later recounts conducted by newspaper consortiums yielded divergent results depending on which 
ballots were recounted and which standard was used for determining valid votes.More 
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importantly, Republicans, who strenuously opposed the recount, controlled the state legislature, the 
governorship (Bush’s younger brother, Jeb), and the U.S. House.Had a manual recount shown 
Gore in the lead, the governor and state legislature probably would have refused to certify the result 
and sent Congress instead their own list of Republican electors, which congressional Republicans 
would have approved. 

Yet the Justices did not know what a recount might have shown when they shut it down. The 
Court divided mainly along ideological grounds, though an aborted compromise effort complicated the 
vote breakdown.Liberal justices Souter and Breyer joined the five conservatives to hold that a 
state-wide recount without a unitary standard for ascertaining voter intent violated the Equal 
Protection Clause.The five conservatives also ruled against a remand to allow the state supreme 
court to impose a unitary standard for the recount on the ground that not enough time remained to 
complete the recount before the date set by federal law by which the Florida results had to be certified 
to avoid a challenge in Congress.Kennedy and O’Connor ultimately rejected a potential deal with 
Souter and Breyer that would have identified the equal-protection problem but authorized a remand to 
conduct the recount under a unitary standard set by the state court.^^^' Possibly recognizing the 
weakness of the equal-protection rationale, the three most conservative Justices—Rehnquist, Scalia, 
and Thomas—also ruled that the state court’s interpretation of Florida law to require the manual 
recount of undervotes was so absurd that it violated Article IPs requirement that state legislatures, not 
courts, specify the method of selecting presidential electors. 

Bush V. Gore is probably the Court’s most absurd opinion in a highly consequential case.^^^^ 
The majority opinion essentially instructed litigants and lower courts not to treat the decision as 
binding precedent by limiting its rationale to the specific facts of the case.^^^"^ Moreover, Scalia, who 
famously loved a good argument, invariably responded “get over it” when asked a hard question about 
the ruling. 

The Equal Protection rationale was novel, and the conservative Justices’ embracing it were on 
record strenuously objecting to unprecedented and expansive interpretations of that concept. 

Moreover, courts had only rarefy interpreted the Equal Protection Clause to require geographic 
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uniformity within a state,and there is no reeord of any eourt’s having previously ruled 
uneonstitutional the use of different vote-eounting standards in different eounties.^^^* If sueh inter- 
eounty disparities were uneonstitutional, then the entire Florida eleetion system should have been, 
beeause different voting teehnologies in different eounties posed very different risks of ballots not 
being counted.^^^^ Indeed, the manual reeount was a solution to that very problem, as poor people and 
persons of eolor faeed much higher risks of their votes not counting because of the use of low- 
technology punch-card ballots in their counties. 

The Article II rationale—that state legislatures must specify the method by which presidential 
electors are selected—was no more convincing.The Florida court had interpreted Florida statutes 
to permit a manual recount when voters’ intentions were ascertainable from ballots that machines had 
failed to count.^^^^ Florida judicial precedent plainly required ascertaining voters’ intent when 
possible rather than discarding ballots.The Florida court’s interpretation of state law in Bush v. 
Gore was plausible, if not compelling.The Supreme Court’s conservative Justices turned an 
ordinary instance of state-court statutory construction into a federal constitutional question because 
they did not approve of the interpretation.^^^^ 

Bush V. Gore stands for the proposition that if Justices care enough about a case’s outcome, the 
law goes out the window.The conservative Justices had a strong preference that Bush become 
president.Justice O’Connor confirmed this at an Election Night party, when a television network 
mistakenly called Florida for Gore, meaning he would become president, and she responded that this 
was “terrible.Her husband explained that a Gore victory meant she could not retire for at least 
another four years.Had the facts been reversed, and Gore asked the Court to shut down a manual 
recount ordered by state courts that jeopardized his lead in the vote counting, the conservative Justices 
would never have intervened.^^^® 

For the Court to have played a role in picking a president is bad enough, but that president then 
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picked two new Justices.When Rehnquist died and O’Connor retired in 2005-06, Bush replaeed 
them, respeetively, with Roberts and Alito, thus shaping the Court’s future direction.^^^^ 

The Court intervened on a thin legal basis in a presidential eleetion onee, and it eould do so 
again. The politieal parties are much more polarized today than in 2000, and so are the Justices. 
Republieans and Demoerats disagree about facts more today than in 2000 and are more likely to 
regard eaeh other as mortal enemies.In 2016, Trump suggested he might not eoneede the 
legitimaey of an eleetoral defeat, and he has incessantly ehallenged the reliability of the mail-in 
balloting that will be prevalent in 2020.^^^^ Given legal indeterminaey and motivated reasoning, any 
eontested eleetion ending up in today’s Supreme Court would probably produce a Republican victory. 

G. Indirect Entrenchment of the Republiean Party 


The Court’s deeisions eonsidered thus far in this Part upheld, or themselves eonstituted, direct 
assaults upon democracy. Yet demoeraey ean also be undermined in less direet ways.^^^^ The 
Demoeratie Party has traditionally been heavily dependent upon the finaneial support of labor unions 
and personal-injury lawyers.Reeent rulings by Republiean Justiees have restricted the ability of 
public-employee unions to spend money on politics, undermined class-aetion litigation, and severely 
limited punitive-damage awards in tort litigation. Sueh deeisions, regardless of the Justiees’ 
motivations, tilt the balanee of politieal power towards the Republiean Party. 


Sueh rulings are the predictable work produet of eonservative Justiees whom seholars have 
shown are more favorably disposed towards the litigation positions of the Chamber of Commeree than 
any Court sinee World War II, extending aeross a wide variety of fields, ineluding employment 
diserimination, antitrust, and environmental proteetion.^^^^ Today’s Court grants 32 percent of the 
Chamber’s eertiorari petitions, as eompared with just 5 pereent of all sueh petitions.In rulings on 
the merits, the five eonservative Justiees sitting in 2013 all ranked in the top ten of most business- 
friendly Justiees sinee the 1940s.^^*' Alito and Roberts, who were then the two most reeently 
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appointed Republican Justices, ranked first and second on that list.^^^^ 


1. Diminishing the Political Capacity of Labor Unions: Janus v. American Federation of State, 
County, and Municipal Employees (2018) 

Libertarian economists and neo-Ayn Randians have never been fond of labor unions.In 
their view, unions restrict the “freedom” of workers by requiring them to pay membership dues 
whether or not they join the union, and unions exercise monopoly power in their bargaining with 
employers. In addition, unions were the traditional backbone of the Democratic Party, providing 
money, organization, and votes without which it could not have dominated American politics during 
the middle decades of the twentieth century. 

Studies have shown that union strength in a state is correlated with higher voter turnout, 
government support for redistributive policies, and political liberalism generally.^^^^ Union strength 
has even been shown to counteract some of Citizens United's impact in pushing politics to the 
right.Neo-Ayn Randians blame public-sector unions for pressuring government into excessive 
spending on public employees, especially retirement benefits, and thus exacerbating budget 
deficits.President Reagan destroyed the air-traffic controllers union in 1981.^^^^ More recently, 
neo-Ayn Randian governors such as Scott Walker of Wisconsin have undermined the collective¬ 
bargaining power of public-employee unions and enacted right-to-work laws that weaken all unions by 
requiring them to allow workers to opt out of paying union membership dues even though unions are 
legally obligated to fairly represent the interests of non-member workers in collective bargaining with 
employers. 

As Republicans financed by the Kochs’ political network targeted public-employee unions, 
conservative litigation groups brought that same battle to the Supreme Court.^^^^ In 1977, the Court in 
Abood had unanimously ruled that the First Amendment did not permit a state to require public 
employees to pay fees in support of the political activities of their union, but it did allow requiring 
public employees to pay “agency fees” reflecting the costs of “non-political” union activities, such as 
collective bargaining, contract administration, and grievance adjustment.The Court reasoned that 
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the government had several important interests in granting exelusive representation rights to unions: to 
faeilitate stable labor relations, to ensure those unions enjoyed suffieient funding to adequately fulfill 
their responsibilities, and to prevent publie employees from free riding off of unions’ legal obligation 
to fairly represent even workers who ehose not to join unions. 

In 2018 in Janus, the eonservative Justiees overruled the “poorly reasoned” deeision, 

and ruled that public employees wishing not to subsidize even a union’s “non-political” activities had 
a constitutional right to be a free rider.^^^"^ The majority opinion, written by Justice Alito, denied that 
the collective-bargaining activities of public-sector unions could be easily separated from politics, 
given that such activities inevitably affect public policies such as tax rates and budget deficits.As 
union positions on such issues would inevitably contravene the views of some workers, to force those 
workers to subsidize the union’s collective bargaining efforts would unconstitutionally coerce their 
speech. 

Overruling a unanimous decision is not an act of judicial modesty, and calling it “poorly 
reasoned” is just a pejorative way of saying one disagrees with In addition, Janus is difficult to 

reconcile with the conservative Justices’ view that government acting as employer should be less 
constitutionally constrained than government acting as regulator.In a line of cases dating back to 
1968, the Court has ruled that public-employee speech qualifies for First Amendment protection only 
when it pertains to a matter of public concern, and even then only if the government’s interest in 
ensuring an efficient workforce does not outweigh the employee’s speech interest.^^^^ 

In addition, Janus found no support in the original understanding of the First Amendment. 

The rights-privileges distinction, which allowed government to withhold privileges, such as public 
employment, even when the effect was to hinder the exercise of constitutional rights, such as freedom 
of speech, generally prevailed in constitutional law well into the twentieth century.The Framers 
likely would have believed that public employees had no free speech rights. 

Janus reveals the same conservative Justices who unleashed corporate money in politics 
constraining labor-union money in politics. In Democratic-leaning states where legislatures have 
refused to enact right-to-work laws that would protect public employees from paying agency fees, the 
Republican Justices have essentially created a constitutional right to such an exemption. 
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Janus imperils the fmanees of publie-employee unions, whieh are the largest and fastest 
growing seetor of the labor market.^"^*’^ The share of the nation’s unionized workforee represented by 
publie-employee unions rose from 16 pereent in 1969 to 51 pereent in 2017.^"^°"^ Janus enabled 4.8 
million publie employees to become free riders.Studies suggest that between 15 and 71 percent of 
public-sector workers will stop paying union agency fees once given the choice to do so.^"^°^ After 
Michigan enacted a right-to-work law, which has the same effect for all workers as Janus does for 
public employees, the Michigan Education Association lost 28 percent of its members. 

Janus also advantages the Republican Party. In 2016, public-sector unions were several of the 
ten largest donors to Democratic and liberal causes.One academic study conducted on data 
collected from 1980 to 2016 found that, on average, right-to-work laws reduced Democratic vote share 
in a state by as much as 3.5 percentage points.Such laws force unions to reallocate resources from 
political activities, such as campaign contributions and get-out-the-vote operations, to member 
recruitment and service providing.^"^^° Anti-tax activist Grover Norquist has observed that if laws 
reining in the power of public-sector unions are “enacted in a dozen more states, the modern 
Democratic Party will cease to be a competitive power in American politics.In Janus, the 
Republican Justices assisted that effort. 

2. “Do It Yourself Tort Reform” 


In recent decades, the Chamber of Commerce has launched legal battles against personal-injury 
lawyers, and Republican Justices have aided that cause.In the 1990s, the Court began limiting the 
availability of punitive damages in tort litigation and, more recently, the conservative Justices have 
severely restricted class-action litigation.^"^'^ Reasonable people can disagree about the merits of tort 
reform and class-action litigation, but Democrats clearly suffer financially from such rulings, which 
reduce the wealth of personal-injury lawyers, who play a significant role in financing the party. 
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a. Limiting Punitive Damages 


Beginning in the 1970s, insurance companies and other large corporations began promoting 
tort reform, an effort organized by the Chamber of Commerce, which decried a “litigation crisis. 
Conservative think tanks and advocacy organizations funded by industry ran a publicity campaign 
denouncing frivolous lawsuits and demanding legislative reforms such as punitive-damages caps.^"^'^ 
Only a handful of state legislatures proved responsive, however, and advocates of tort reform turned 
instead to the courts. 

In a series of unprecedented rulings, the Justices—not along strictly partisan lines, for a 
change—proved receptive to such arguments and began their own “do-it-yourself tort reform. In 
1996, the Court invalidated under the Due Process Clause a punitive damages award of $2 million in a 
case brought against a car dealer, which awarded $4,000 in actual damages for fraudulently selling a 
car as new when it had been repainted. The Court explained that punitive damages must be guided 
by considerations such as the egregiousness of the underlying conduct and the ratio of punitive-to- 
actual damages, and determined that the punitive damages award in this case could not be sustained 
under those criteria. 

Seven years later, the Court rejected a punitive-damages award of $145 million in a case in 
which $1 million in actual damages had been awarded against an insurance company for intentionally 
deceiving its most vulnerable customers by wrongfully refusing to settle their valid claims.The 
Court determined that few awards exceeding a single-digit ratio of punitive-to-compensatory damages 
could be justified.In 2007, the Court rejected an $80 million punitive-damages award in a lung- 
cancer case that awarded $800,000 in compensatory damages for conduct deemed “extraordinarily 
reprehensible” by the state supreme court. The following year, the Court applied analogous 
restrictions in a case involving maritime law rather than the Due Process Clause, rejecting as excessive 
a five-to-one ratio of punitive-to-compensatory damages, even though Exxon had been found grossly 
negligent in causing one of the worst oil spills in American history. 

These punitive-damages decisions find strikingly little support in the traditional sources of 
constitutional law—text, original understanding, and history. Punitive damages have been around for 
a long time, and nothing in the Due Process Clauses or their history suggest any constitutional limits 
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on such damages. Furthermore, a majority consisting of the conservative Justices had refused to 
perform any analogous sort of proportionality review with regard to eriminal sentences.In this 
regard, a corporate defendant objeeting to a large punitive-damages award reeeives more eonstitutional 
protection than a criminal defendant protesting a life sentenee for small-scale recidivist behavior, sueh 
as stealing videotapes from a Kmart. This is a perversion of the Carotene Products paradigm of 
speeial judicial solicitude for the interests of racial and religious minorities.Instead, the punitive- 
damages cases reveal special judicial concern for eorporate defendants being punished by juries eager 
to soak the rich—a classic neo-Ayn Randian concern. 

Unlike most of the decisions discussed in this Part, the punitive-damages cases did not divide 
the Justiees along the usual ideologieal lines.Scalia and Thomas, who dislike substantive due 
process, refused to enlist in this enterprise.Breyer and Souter, who are more sympathetic to 
corporations than an earlier generation of liberal Justices, generally voted to constrain punitive- 
damages awards.However, given reeent ehanges in the Court’s composition, such cases may 
divide the Justiees in a more partisan fashion in the future. These deeisions have saved eorporations 
billions of dollars and adversely impaeted the finances of the Demoeratic Party. 

2. Limiting Class-Action Litigation 

In a series of reeent decisions, the conservative majority has out back drastically on the 
availability of class-action litigation. These rulings have imposed more stringent limits on the 
oertifioation of a olass under Rule 23 of the Federal Rules of Civil Procedure and enforced oontractual 
waivers of olass-aotion litigation in favor of arbitration. 

The modern era of class-action litigation began in the 1960s, when such lawsuits were used to 
desegregate the South and foroe reform of prisons and mental institutions. In 1966, Rule 23 was 
revised to facilitate elass-action litigation, whieh enables individuals who have suffered small financial 
harms to aggregate their claims and hire a single lawyer, who is often paid only if the litigation 
succeeds.Class-action litigation has proved indispensable to consumers, employees, and 
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shareholders seeking to hold corporate wrong-doers to account for inflicting small injuries on large 
numbers of people. 

Neo-Ayn Randians tend to regard class-action litigation as a gravy train for personal-injury 
lawyers—often Democratic donors—^who threaten litigation to force corporations to settle frivolous 
lawsuits brought in plaintiff-friendly state courts.Curtailing such litigation has long been a priority 
of the Chamber of Commerce, whose president once complained, “We spend half our time trying to 
reduce the number of suits by class action lawyers. 


The Chamber has won some political victories in its campaign against class-action litigation. 

In 1998, the Federal Rules of Civil Procedure were amended to permit either party to such lawsuits to 
immediately appeal a trial court ruling on class certification.In practice, this change enabled 
defendants to obtain an early definitive ruling on the critical issue that would determine whether or not 
to settle the case.^"^"^^ In 2005, Congress passed a statute, heavily promoted by large corporations, 
making it easier for defendants to remove class-action lawsuits to federal court. However, more 
substantial political victories proved elusive. 


Over the last decade, the conservative Justices have supported the Chamber’s campaign against 
class-action litigation. As noted, the critical question in class-action litigation is whether the trial 
judge certifies the class, as most defendants will quickly settle if that happens. Thus, corporate 
defendants prefer that determination to be made as early in the litigation as possible and under the 
highest possible threshold.In 2011, the conservative Justices accommodated those wishes. 


Dukes involved a Title VII lawsuit brought by 1.5 million female employees charging Walmart 
with sex discrimination for refusing to promote qualified women to management positions.To 
qualify the class for certification, plaintiffs needed to show only “common questions of law or fact,” 
an easily satisfied requirement given that plaintiffs alleged a general policy of sex discrimination. 
However, Justice Scalia’s opinion for the five conservatives essentially required plaintiffs also to show 
the “predominance” of common questions of law or fact, a showing that previously would have been 


See id. at 246. 

See id. at 247; Robert H. Klonoff, The Decline of Class Actions, 90 Wash. U.L. Rev. 729, 737-38, 
743 (2013). 

See Cohen, supra note #, at 245. 

2441 See id. at 247. 

2442 See Klonoff, supra note #, at 741-42. 

2442 See id. at 744; Cohen, supra note #, at 247-48. 

2444 See Cohen, supra note #, at 247-48. 

2442 See id. at 248. 

244^ See Sergio J. Campos, The Uncertain Path of Class Action Law, 40 Cardozo L. Rev. 2223, 2285, 
2285 n.30I (2019); Klonoff, supra note #, at 732, 739. 

2442 See Campos, supra note #, at 2240, 2246. 

244^ See Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338 (2011). 

244^ See id. at 343; Cohen, supra note #, at 204-05. 

2420 See Dukes, 564 U.S. at 346, 349. 



required only during the merits phase of the litigation. Because the plaintiffs’ expert witness was 
unable to estimate how much of the sex discrimination was attributable to corporate stereotyping and 
how much to the gender animus of individual supervisors, the Court reversed the class 
certification.^"^^^ 

Dukes's effect has been to facilitate corporate defendants’ efforts to reject class certification at 
an early stage of the litigation by raising plaintiffs’ evidentiary burden. Vosi-Dukes studies have 
shown fewer class actions, smaller cases, and more modest settlements. 

Two years later, the Court applied Walmart to consumer class actions in a case charging 
Comcast with injuring customers through anti-competitive behavior.The conservative majority 
ruled that the millions of class members had suffered sufficiently dissimilar damages that the class 
could not be certified. This was a significant change in the law and has proved fatal to class 
certification in many cases. 

Another obstacle to class-action litigation has been judicial enforcement of forced-arbitration 
agreements.Corporations seek to avoid class-action litigation by forcing persons with whom they 
have contractual relationships—employees, customers, shareholders—to waive their right to 
participate in class-action litigation and agree instead to arbitration.Corporations generally prefer 
arbitration to litigation in part because they can dictate its terms, such as imposing a thirty-day limit 
for filing complaints, in contracts with small print that few people bother to read.^"^^*’ In addition, 
corporations are repeat players in arbitration, which incentivizes arbitrators to favor their interests in 
the hope of securing future business.Such bias has led Public Citizen to conclude that forced 
arbitration is “a deliberate strategy to substitute a secret, pro-business kangaroo court for an open trial 
on the merits. 

In the 1970s, arbitration gained support across the ideological spectrum, because it was seen as 
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flexible, fast, and cheap relative to litigation. Early rulings on judicial enforcement of arbitration 

agreements did not divide the Justices along ideological lines, but that changed as the corporate 
advantages of forced arbitration became more apparent and corporate use of the practice 
proliferated.In 2000, the conservative Justices ruled that an arbitration agreement was enforceable 
even though it did not inform consumers about the possibly prohibitive costs they would bear in 
arbitration. 

The conservative Justices also began to enforce arbitration clauses containing class-action 
waivers. In 2011, the Court confronted a class-action lawsuit claiming that AT&T had cheated 
customers out of $30 apiece.Given the small sums at stake, individual litigation would not have 
been feasible, but the customers had signed contracts waiving their right to class-action litigation in 
favor of individual arbitration. The 1924 Federal Arbitration Act (“FAA”), which provides the 
basis for judicial enforcement of arbitration agreements, contains a savings clause allowing courts to 
refuse to enforce agreements “upon such grounds as exist at law or in equity for the revocation of any 
contract.”^"^^* California courts had ruled that the sort of class-action waiver involved in AT&T 
customer-service contracts was legally unconscionable and thus unenforceable, and the Ninth Circuit 
applied that rule, allowing plaintiffs to pursue their class-action lawsuit. However, the 
conservative Justices reversed that decision, ruling that the 1924 Act preempted California’s 
unconscionability determination, which they said did not qualify as a generally applicable contract-law 
defense. One academic study conducted after this ruling found that out of the 81 Fortune 100 
companies that used forced-arbitration clauses in customer contracts, 78 included class-action 

2471 

waivers. 

The following year, the Court ruled, by an eight-to-one margin, that class-action waivers would 
be enforced even for claims brought under federal statutes unless Congress had explicitly preempted 
the 1924 Act.^"^^^ In 2013, the conservative Justices upheld forced individual arbitration under an 
agreement between American Express and merchants accepting its charge cards.Plaintiffs alleged 
federal antitrust violations resulting in damages too small to justify individual litigation. Although 
previous decisions had invalidated forced-arbitration agreements that would preclude effective 
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vindication of federal rights, the conservatives now rejected sueh an exeeption without a clear 
statement of eongressional intent. 

Most recently, the Court confronted the question of whether employment eontracts providing 
for individual arbitration of employee disputes with employers were enforceable under the 
Plaintiffs wished to bring a elass-aetion lawsuit alleging wage theft under the Fair Labor Standards Act 
and state law.^"^^^ Seetion 7 of the National Labor Relations Act of 1935 (“NLRA”) protects workers’ 
rights to “concerted activities for the purpose of. . . mutual aid or proteetion,” which arguably includes 
class-action litigation against employers.The NLRB ruled that Section 7 satisfied the FAA’s 
savings clause, rendering unenforeeable the foreed-arbitration provision in the employment 
eontracts. 

However, the conservative Justices rejeeted that view, concluding that the NLRA would have 
been drafted more clearly had Congress intended to bar the waiver of employees’ rights to class-action 
litigation.Because such litigation barely existed in 1935, Justiee Gorsuch argued, the NLRA’s 
drafters probably did not mean to protect it as “concerted action.Reading the drafters’ intention 
at a higher level of generality, the liberal dissenters noted that individual waivers of the right to pursue 
elass-action litigation involved precisely the sort of power imbalance between individual workers and 
employers that the statute had been intended to redress. 

The Court’s class-action rulings, which have resulted in the dismissal of many sueh suits, 
represent an enormous windfall to eorporations, which are effectively immunized from legal redress 
for wrongdoing that produces small individual harms, no matter how great the collective harm.^"^^^ 

The conservative Justiees effected substantial legal ehange that Congress had declined to legislate on 
issues of low salienee to most Americans but of great financial consequence to corporations. 

H. Blocking The Rigging of the Census: Department of Commeree v. New York (2019) 

One of the most brazen recent efforts to entrench Republican power was the Trump 
administration’s attempt to add a citizenship question to the 2020 census. The Framers in Philadelphia 
added to the Constitution a requirement for a deeennial census in response to southern delegates’ 
eoncems that northerners, who initially would eontrol the House and the Senate, would refuse to 
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reallocate political power once the population advantage had shifted to the South, which virtually 
everybody in 1787 (wrongly) assumed would happen quickly. 

To be clear, in the abstract the federal government is entitled to know how many non-citizens 
reside in the nation, and the Census Act delegates broad discretion to the Commerce Secretary to 
determine the “form and content” of the census.Previous censuses included questions about 
military service, radio ownership, and native language.Before 1950, most censuses asked the 
citizenship question.Beginning in 1960, the Census Bureau asked about citizenship only on the 
long-form questionnaire, distributed to less than one-quarter of the population, and not on the short- 
form questionnaire, mailed to all households.Beginning in 2010, the Bureau abandoned the long- 
form questionnaire, and the citizenship question was not asked at all.^"^^° Instead, the Bureau 
calculated the number of non-citizens from the American Community Survey, distributed to only 2 or 
3 percent of the population. 

However, the Trump administration’s motives for adding the citizenship question were 
dubious.First, asking the question would almost certainly depress the response rate.^"^^^ Many 
immigrants and children of immigrants, including citizens and noncitizens lawfully in the country, 
would refuse to participate in a census asking about citizenship for fear of endangering undocumented 
family members at risk of deportation, an amplified concern under the Trump administration. 
Undercounting such people would cost the districts and states in which they lived federal political 
representation and federal government resources allocated based on the census. 

Second, Republicans have recently considered shifting the basis of apportioning legislative 
districts from “persons” to “citizens.Such a departure from traditional districting practices would 
diminish the political clout of districts with large numbers of noncitizens (mostly Latino), which tend 
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to be Democratic-leaning. Some of the conservative Justices have already suggested such a shift in 
the basis of representation would be constitutionally permissible, though a demonstrated purpose to 
reduce Latino political power would be constitutionally problematic. 


The principal legal challenge raised in Department of Commerce v. New York was that the 
administration had violated the Administrative Procedure Act (“APA”) by insufficiently justifying its 
decision to add the citizenship question to the census.This should have been an easy case for the 
Court. The record contained copious evidence that the administration had lied about its reason for 
adding the citizenship question.Commerce Secretary Wilbur Ross told Congress that the Justice 
Department had asked for the question to aid in its enforcement of the Voting Rights Act.^^°' Ross 
knew this was untrue.He himself had pressed the Department to request the question after 
conversations with White House political officials.In addition, civil servants at the Census Bureau 
had opposed asking the question, both because doing so would depress response rates and because 
alternative methods of obtaining an accurate citizenship count were available. 


Chief Justice Roberts, joined by the Court’s four liberals, ruled that the administration had 
violated the APA.^^°^ Although asking a citizenship question could be rationally defended, Roberts 
concluded, the administration’s proffered rationale was “contrived,” so it failed even deferential 
“arbitrary and capricious” review. 


In his dissent. Justice Alito seemed to take offense at the suggestion that adding a citizenship 
question to the census might be racist, given that many countries routinely ask such a question. 

Yet context always matters. Those countries might not be governed by a political party that routinely 
suppresses and dilutes the votes of persons of color or a president who constantly stokes racial 
resentment and displays racial animus. 


I. Upholding the Muslim Travel Ban: Trump v. Hawaii (2018) 
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Liberal democracy entails not just free and fair elections but also protection of certain basic 
human rights, including safeguards against discrimination on the basis of characteristics such as race, 
religion, sex, and sexual orientation. As already noted, autocrats often vilify racial and religious 
minorities to rally popular support and divert attention from problems they cannot solve. 

Trump won the Republican nomination and the presidential election warning of the threat 
posed to the nation by “Muslims” and “Mexicans.After a terrorist attack by a Muslim couple 
killed fourteen people in California, Trump called for a “total and complete shutdown of Muslims 
entering the United States,” which a majority of Republicans supported.^^'^ He also declared on 
national television that “Islam hates us,” and suggested placing American mosques under 
surveillance.In campaign speeches. Trump often recounted with approval an apocryphal story of 
General “Blackjack” Pershing’s killing Muslim insurgents in the Philippines with bullets dripped in 
pig’s blood.^^'"^ Right-wing autocrats elsewhere also portray Muslims as dangerous terrorists. 

One week into office, apparently without consulting experts on immigration or national 
security. Trump signed the first iteration of his Muslim travel ban.^^^^ The executive order suspended 
entry into the United States for ninety days of all nationals of seven predominantly Muslim nations, 
and also suspended admission of all refugees for 120 days, except those from Syria, whom Trump had 
called “terrorists,” who were banned indefinitely.Once refugee admissions resumed, priority 
would be extended to those belonging to minority religions in the covered countries, a clear violation 
of the Establishment Clause. After the initial order was enjoined, the administration conducted a 
worldwide security review and its lawyers eliminated the most flagrantly illegal aspects of the plan.^^^’ 
The final version of the order barred travel to the United States from eight nations, most of which were 
majority-Muslim, on the ground that they sponsored terrorism or did not share adequate information 
with the United States to enable an assessment of the national-security risks posed by their 
nationals. 

The Muslim travel ban should not have posed a difficult issue for the Court.To be sure, the 
president is empowered and obliged to protect the nation from foreign threats.Moreover, the 
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Court has long recognized that excluding foreign nationals is a fundamental attribute of sovereignty, 
which courts should not stringently review. 

Yet, one of the most well-established principles of Equal Protection and Free Exercise doctrine 
is that government action that is facially neutral but motivated by discriminatory racial or religious 
animus, respectively, is subject to strict scrutiny and presumptive invalidation.Those doctrines 
apply to executive actors as much as to legislatures.Indeed, the same week that the conservative 
Justices upheld the Muslim travel ban, they joined a decision invalidating an administrative action by 
the Colorado Civil Rights Commission penalizing a Christian baker for refusing to make a wedding 
cake for a gay couple.Members of the commission, according to the Court, had revealed “a clear 
and impermissible hostility toward . . . sincere religious beliefs” by stating that many awful things 
have been done in the past in the name of religion. 

Trump has never disguised his animus towards Muslims. While the ban was being litigated in 
the courts. Trump used a wink and a nod to assure his supporters that while lawyers had laundered the 
ban to improve the prospects of its surviving legal challenge, its purpose was still to keep Muslims out 
of the country. When he publicly read the title of his executive order. Trump said, “We all know 
what that means.Eater, he told supporters that the second iteration of the ban was just a 
“watered-down version of the first one,” tailored at the behest of lawyers, and that he preferred the 
original.Prominent national-security officials charged that the order did nothing to advance 
national security and possibly undermined Not a single national of any of the nations covered 
by the ban had participated in a terrorist attack in the United States over the last two decades.The 
ban did not cover larger and more powerful Muslim-majority nations, from which terrorists had 
traveled to the United States to kill nearly three thousand Americans on September 11, 2001.^^^^ 

Chief Justice Roberts, writing for the conservative Justices, ruled that the president is entitled 
to great deference with regard to immigration and that courts have little leeway in investigating 
presidential motive.^^^^ To be sure, presidents have exercised broad discretion in the immigration 
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sphere before, and when challenges to such actions have reached the Court, it has upheld the 
presidential actions. However, none of those instances remotely resembled what was at issue in 
Trump V. Hawaii. President Carter had excluded Iranians during the 1979-80 hostage crisis, and 
President Reagan had suspended Cuban immigration after the Mariel boatlift in 1980, but both of these 
executive orders had obviously legitimate bases, nobody alleged discriminatory racial or religious 
animus, and no case even reached the Court.Previous cases that did reach the Court had involved 
presidents’ excluding individuals based on specific determinations of a threat to national security. 
Moreover, the most recent of these cases invoked as precedent had explicitly refrained from rejecting 
judicial inquiry into presidential motive. 

Roberts expressed irritation at the accusation leveled in the Sotomayor dissent that the Court 
was repeating its mistake in Korematsu, where it upheld the exclusion of Japanese-Americans and 
Japanese aliens from their West Coast homes during World War II. ""Korematsu has nothing to do 
with this case,” Roberts insisted. 

To be sure, the cases were distinguishable. Trump’s order affected foreign nationals, while 
Roosevelt’s impacted American citizens and resident aliens.Moreover, Trump’s order was 
facially neutral, while the exclusion order in Korematsu was not (though Roosevelt’s underlying 
executive order that formed the basis of the military’s exclusion order was).^^^^ 

However, the commonalities in the two cases were substantial.In Korematsu, demagogic 
politicians had stoked popular animus against persons of Japanese descent after the attack on Pearl 
Harbor, and racist interest groups, such as Caucasian farmers who competed against fruit and 
vegetable growers of Japanese descent, had demanded an exclusion and internment order.^^"^' 
Government lawyers had lied to the Supreme Court, invoking a national-security threat that they knew 
did not exist. 

The Muslim travel ban was not so very different. Trump’s animus towards Muslims was open 
and notorious, and was shared by a majority of Republicans, who view Muslims per se as a national- 
security threat, which is how most Americans saw persons of Japanese descent in 1942. Most experts 
ridiculed the travel ban as irrelevant to national security. That creative government lawyers laundered 
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the ban to make it faeially neutral, and created exceptions and waiver provisions as “window 
dressing”—to quote Justice Breyer’s dissent—did not render the Court powerless to do the right 
thing. 

In fact, doing the right thing in Trump v. Hawaii should have been easier than in Korematsu. 
The military exclusion order at issue in Korematsu was issued in March, 1942, not long after the 
debacle at Pearl Harbor, which an investigative commission had blamed partially on espionage and 
sabotage by persons of Japanese descent. Many American feared a Japanese invasion of the West 
Coast, and even the ACLU was divided over whether to challenge the military order. Had the 
Court confronted the constitutionality of the order when it was issued, rather than late in 1944, the 
Justices probably would have been unanimous, rather than divided six to three, in rejecting the 
challenge. By contrast, Trump’s order fulfilled a racist campaign promise, the nation was at peace, 
and a foreign terrorist attack had not occurred in over a decade.The liberal Justices had no 
problem seeing through the administration’s pretextual justifications. 

Judge Henry Friendly, for whom Roberts clerked in 1979-80, once famously said that judges 
are “not required to exhibit a naivete from which ordinary citizens are free.”^^"^^ Indeed, the Chief 
Justice quoted that statement in the census case, explaining that the APA did not require the Court to 
defer to the administration’s obviously pretextual justification for adding the citizenship question to 
the census. 

Constitutional law does not require the Court to show such naivete either. Indeed, well- 
established principles of equal protection and free exercise do not permit such naivete. Motive 
inquiries are fundamental to these areas of constitutional law. The Court was not compelled to accept 
the President’s national-security justification at face value. Trump did not even try to hide his anti- 
Muslim animus. If the conservative Justices were unwilling to check the abuses of a racist and 
autocratically diposed president, they might have been better off following the approach taken by 
Justice Robert Jackson in his Korematsu dissent: Confess powerlessness to check the executive and 
absolve the judiciary of all responsibility in the field. That approach would at least have the virtue 
of not legitimizing the President’s unconstitutional actions. Hopefully, some future Court will show 
Trump V. Hawaii no more respect than this Court showed Korematsu, which most of us today 
understand as the Justices’ craven capitulation to racism. 

J. How Constitutional Interpretation Works and Why the Court Won’t Save Democracy 
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This Section seeks to explain the decisions described in this Part, in which the Court failed to 
defend democracy and instead defended the interests of the Republican Party. The Supreme Court is 
and always has been a political institution, meaning simply that the Justices’ legal interpretations are 
influenced by their personal values and by their perception of the limits placed on their decision 
making by the contemporary social and political context. Some Justices dispute this description, 
suggesting that their job is more akin to a baseball umpire’s calling balls and strikes.Others accept 
this description as accurate, but only as applied to politically liberal Justices, especially those serving 
since the heyday of the Warren Court.^^^^ 

Yet since the Founding, Justices resolving constitutional conflicts have always had to make 
controversial choices that reflect their own values and political calculations. In McCulloch v. 
Maryland, Chief Justice John Marshall read Hamiltonian nationalism into the Constitution, and his 
Jeffersonian critics loudly objected.In Dred Scott, Democratic Justices and Whig/Republican 
Justices disagreed about whether the Constitution barred Congress from regulating slavery in federal 
territories.During the Lochner era, liberal and conservative Justices disagreed about the extent to 
which the Constitution protected market allocations of wealth from government redistribution. 

Even in Brown, northern and southern Justices initially disagreed about whether the Fourteenth 
Amendment barred state-mandated segregation of public schools. 

Constitutional interpretation invariably reflects the Justices’ personal values for two principal 
reasons.First, constitutional law involves issues about which most people feel very strongly: 
abortion, race-based affirmative action, the death penalty, gun control, and whether Gore or Bush 
should be president.Second, constitutional interpretation usually involves the resolution of legal 
indeterminacy, beginning with the constitutional text.^^^^ The constitutional requirement that each 
state have two senators is not subject to much debate, but the meaning of phrases such as “equal 
protection,” “due process,” and “necessary and proper” is. 

Constitutional indeterminacy extends to methodologies of interpretation. Conservative Justices 
purport to be more restrictive in the sources of constitutional law they consult—text, original 
understanding, tradition, and precedent.^^^** By contrast, liberal Justices acknowledge a willingness to 
consult a wider variety of sources, including evolving social mores, international norms, and political- 
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process theory.Neither side offers much normative justification for its methodology, and more 
importantly, neither side seems mueh eonstrained by the approaeh it purports to embraee. 


Sometimes, eonservative Justiees eelebrate the importanee of text uninformed by eontext,^^^^ 
but in other cases, they eonsult historieal context to explain the meaning of text,^^^^ and in still others 
they identify eonstitutional limits with no basis in text.^^^"^ In addition, eonservative Justiees favor an 
originalist methodology to interpret vague eonstitutional phrases when the issue is gay marriage or 
abortion, but not when it is eampaign-finanee regulation or raee-based affirmative aetion, whieh are 
diffieult to invalidate on originalist grounds.Liberal Justiees do not purport to be originalists, but 
are happy to argue in such terms when originalist evidenee supports their eonelusions.^^^^ Justiees 
sometimes invoke politieal-proeess theory to support their reasoning but other times ignore it when it 
seems equally pertinent. 

Indeterminacy extends to a whole series of eonstitutional-law arguments that appear 
“fiippable.” Conservatives Justiees aeeuse liberals of being a “threat to Ameriean demoeraey” when 
the Court rules that same-sex marriage is a eonstitutional right,^^^^ but do not hesitate themselves to 
invalidate a loeal school board’s efforts to integrate its sehools or gun-eontrol measures enacted by 
eity eouneils.^^^^ Government paternalism deeply offends the conservative Justiees, exeept when they 
embraee it.^^^° Justiees love referenda exeept when they distrust them.^^^^ Justiees eelebrate the 
Court’s role in defending the rights of unpopular minorities, exeept when they eelebrate the virtues of 
democratic decision making, in which case the opposing Justiees suddenly beeome “black-robed rulers 
overriding eitizens’ ehoiees.”^^^^ 
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Precedents are not to be lightly overruled, except when they are “really wrong,” which is not 
the most determinate of legal standards. Departures from tradition are frowned upon in 
constitutional law, except when they are not.^^^"^ Justices instruct us to interpret the past at a low level 
of generality when defining constitutional rights, except when that approach will not get them the 
result they favor, in which case they read it at a higher level of generality. Justices insist they 
should not second guess the cost-benefit calculus of legislatures, except when they know better. 

The primary responsibility of the Court is to declare what the law is, except when a Justice determines 
that the judiciary has no business involving itself in a certain sphere. 


In some doctrinal areas, government motive is everything, but in others it is irrelevant, and no 
attempt to reconcile the inconsistencies is offered.Judicial intervention into a particular sphere 
requires administrable standards, except when it does not.^^^^ The Court will not decide more than is 
necessary to resolve the matter before it, except when it does, and the Court will not decide issues 
unless properly presented, unless it feels like doing so.^^^' The Court has no expertise on certain 
issues but lots on others.In calculating how harm effected by legislative action ought to be 
aggregated in determining whether the Constitution has been violated, sometimes a Justice will frame 
narrowly and sometimes broadly, without explaining the divergent choices.With so many 
diametrically opposed practices and maxims of interpretation to choose from, how could constitutional 
interpretation not be thoroughly political? 
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Judges, like everyone else, are suseeptible to motivated reasoning.Cognitive psychology 
has established that the human brain is better at devising arguments to defend positions reached 
through intuitive judgment than at impartially weighing evidence while suspending judgment until all 
the facts are The judicial brain, though trained to resist that tendency, cannot transcend 

nature.In addition, smarter and better educated people are simply more adept at formulating 
justificatory arguments. 

The impulse towards motivated reasoning is more powerful when value differences are greater 
and the stakes of the debate larger. The stakes are greatest when entire world views are at issue. As 
just discussed, constitutional law and practice contain sufficient ammunition forjudges to rationalize 
nearly any position coinciding with their political preferences. Given the extent of ideological and 
partisan polarization today, is it any wonder that Justice Alito cannot fathom how adding a citizenship 
question to the census could be problematic, or that Chief Justice Roberts would be outraged that 
Justice Sotomayor would compare Trump’s Muslim travel ban to Japanese-American internment? 

Some would argue that the Justices’ felt need to reconcile past decisions with the case before 
them would force them to be more principled than politicians. One is no longer surprised at 
politicians’ blatantly contradicting their past positions when, for example, a president of a different 
party has assumed office since the last time they criticized executive overreach, defended legislative 
oversight, or blocked the confirmation of judges. Yet the Supreme Court no longer invariably does 
better than this. In 2019, the conservative Justices invalidated a California law that forced anti¬ 
abortion pregnancy-counseling centers to inform patients that abortion was a legal option. 

However, conservative Justices earlier had raised no First Amendment objection to states’ requiring 
abortion providers to advise women seeking abortions that adoption was an available alternative. 
“Really?,” Justice Breyer asked quizzically in dissent.^^^' This is how reasoned elaboration is 
supposed to work?^^^^ 

The Court’s near-invalidation of the ACA’s individual mandate to buy health insurance 
illustrates how the open-endedness of constitutional argument enables political disagreement to be 
translated into constitutional disagreement. In Sebelius, the five conservative Justices ruled that the 
individual mandate could not be justified under Congress’s commerce power, even though health-care 
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spending constitutes roughly one-sixth of the nation’s economy.Chief Justice Roberts provided 
two rationales for this conclusion. First, the Commerce Clause empowers Congress to regulate action, 
not inaction.Second, no administrable line could be drawn between forcing people to buy health 
insurance and to buy broccoli—the latter scenario being intolerable and thus obviously 
unconstitutional. 

The idea that Congress could not compel Americans to buy health insurance as part of a 
complex scheme for expanding health-care coverage to millions was so absurd that opponents did not 
think to challenge its constitutionality during congressional debates.Yet constitutional-law 
arguments are sufficiently flexible that the conservative Justices could credibly contend that no Court 
decision had ever sustained an exercise of the commerce power that coerced action, and invoke the 
reductio ad absurdum that upholding the individual mandate would authorize Congress to force 
Americans to buy broccoli.The open-endedness of constitutional-law argument, combined with 
the extreme political polarization that led many Republicans to deem the ACA “worse than slavery” 
left the Court within a whisker of invalidating the most significant piece of domestic legislation since 
1965. Many Republicans deemed Roberts a “traitor” for casting the decisive vote to uphold the 
mandate under Congress’s taxing power. 

For much of American history, for a judge to be political did not necessarily mean to be 
ideological or even partisan, because the parties were not ideologically sorted. On the bench. Potter 
Stewart behaved like a fairly conservative Republican and Earl Warren like a fairly liberal one, which 
is what they were off the bench as well.^^^^ Yet, over the last half century, the parties have sorted 
ideologically and have polarized, albeit asymmetrically.The Justices have also polarized 
asymmetrically. While the five conservatives are among the most supportive of the Chamber of 
Commerce’s agenda of any Justices serving since World War II, the liberal Justices, on average, fall 
just left of center.^^®^ 

Why would Justices appointed by Republican presidents and vetted over decades of party 
service and membership in the Federalist Society, an organization funded from its inception by neo- 
Ayn Randians like the Koch Brothers, not think about the world in the same way as conservative 
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Republicans?^^°^ Indeed, some of these Justiees have admitted that they share the Republiean 
propensity to distrust liberal media sourees sueh as the New York Times and get their news instead 
from more politieally eongenial sourees, sueh as the Wall Street Journal and even right-wing media 
figures sueh as Rush Limbaugh.^^®^ 

When the Court eonfronts a ease involving abortion or raee-based affirmative aetion, the 
Justiees naturally disagree with one another along ideologieal lines. Liberal and eonservative Justiees 
think differently about these issues as poliey matters, and eonstitutional law is flexible enough to 
enable them to legally rationalize the outeomes they prefer. This is probably inevitable and thus 
diffieult to eritieize, though it would niee if the eonservatives would stop pretending they do law while 
the liberals do polities, and aeeusing the liberals of being a threat to demoeraey while the 
eonservatives eoneoet obstaeles to eampaign-finanee reform, gun eontrol, and raee-based affirmative 
aetion. One of the truest things President Trump has said in offiee is that there are “Obama judges” 
and “Trump judges.Can anyone honestly think differently? 

Parties that win eleetions are entitled to have their poliey agendas enaeted into law. The 
politieal party that has won enough reeent Senate and presidential eleetions to appoint Justiees who 
share the party’s worldview are entitled to vietories in Court. Yet basie prineiples of demoeraey do 
not permit parties to staek the politieal deek in their favor by suppressing votes, purging voter rolls, 
gerrymandering legislative distriets, and so forth. It would be niee if Supreme Court Justiees, 
regardless of ideology or partisan affiliation, would defend demoeraey when it is threatened in sueh a 
fashion. 

Yet given the eurrent extent of ideologieal polarization and negative partisanship, expeeting 
Republiean Justiees to intervene against Republiean assaults on demoeraey is Panglossian. 

Republiean and Demoeratie Justiees disagree about values and probably about faets. Republiean 
Justiees probably do not like labor unions or personal-injury lawyers any better than neo-Ayn Randian 
Republiean politieians do. Republiean Justiees have treated the unleashing of eorporate money into 
polities as a positive good, they probably believe that voter-impersonation fraud is a genuine problem, 
and they may even believe that raee diserimination is mostly a thing of the past. 

Who knows whether Republiean Justiees eonseiously strategize to help the politieal party they 
have supported their entire adult lives? Bush v. Gore suggests we should not be too quiek to dismiss 


See Klein, supra note_, at 206-208; Biskupie, 63-87; Aaron Belkin, Court Expansion and the 

Restoration of Democracy: The Case for Constitutional Hardball 2019 Pepp. L. R. 19, 45-49; Adam 
Liptak, Brett Kavanaugh, a Conservative Stalwart in Political Fights and on the Bench, New York 
Times (July 9, 2018), https://www.nytimes.eom/2018/07/09/us/polities/brett-kavanaugh-supreme- 
eourt-trump.html; Adam Liptak, In Judge Neil Cor such, an Echo of Scalia in Philosophy and Style 
New York Times (Jan. 31, 2017), https://www.nytimes.eom/2017/01/31/us/polities/neil-gorsueh- 
supreme-eourt-nominee.html. 

See, e.g., Klein, supra note_, at 198, 206-208. 

See Katie Reilly, President Trump Escalates Attacks on ‘Obama Judges ’ After Rare Rebuke from 
Chief Justice, Time (Nov. 21, 2018), https://time.oom/5461827/donald-trump-judioiary-ohief-justioe- 
john-roberts/. 



such a possibility. But whether eonseious strategizing or motivated reasoning is doing the work, the 
bottom line is the same; A Republiean Court will not protect democracy from Republican efforts to 
undermine it, or eheek the authoritarian tendeneies of a Republiean president in any substantial 


Part IV. Solutions 

A. Entrenching Democracy: An Uphill Battle 

The best way to defend demoeraey from Republiean assaults and Trump’s authoritarian bent is 
to defeat Trump’s reeleetion bid, eleet Demoeratie majorities, and then seek to entreneh demoeraey. 
This will be an uphill battle because the American political system is currently stacked against 
Demoeratie voters. 

The United States ranks near the bottom of developed nations in terms of voter registration and 
turnout. Obstaeles to registration largely explain why persons of eolor, who today vote 
overwhelmingly Demoeratie, register at mueh lower rates than whites.Seventy-four percent of 
eligible whites are registered to vote, but only 69 pereent of Afriean Amerieans, 58 pereent of Latino 
Amerieans, and 57 pereent of Asian Amerieans. 

Between 50 and 60 pereent of eligible Americans vote in presidential eleetions, about 40 
pereent in off-year eongressional eleetions, and seldom more than 20 pereent in primaries and loeal 
eleetions.The affluent, the elderly, and whites are the most likely to vote.^^^' Espeeially on elass- 
infleeted issues, sueh as progressive taxation and universal health eare, those most likely to vote are 
more conservative than the average Ameriean.^^'^ Nonvoters tend to be about 16 points less 
Republiean in their politieal affiliation than voters, whieh is why Republieans eonsistently seek to 
restriet voter registration and turnout.^^^^ If the pool of aetual voters looked like Ameriea, 

Republieans would have to ehange their polieies or else never win another national election.^^'"^ 

Demoeratie legislatures should make voter registration and voting easier.^^'^ Registration ean 
be made automatie for all eitizens when they turn eighteen and for older eitizens when they internet 
with government agencies. Same-day voter registration signifieantly enhanees turnout without 
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increasing fraud, as Republicans baselessly charge.Felon disfranchisement, which has enormous 
racially disparate effects, should be ended.^^'^ Election Day should be made a holiday. Gubernatorial 
elections should take place at the same time as presidential elections, when voter turnout can be as 
much as 50 percent higher and is more demographically representative. The number of early-voting 
days, polling places, and voting machines should be increased, so people need not wait in long lines to 
vote. Absentee ballots should be available without excuse. Onerous identification requirements 
should be eliminated because they reduce voting on the pretext of reducing fraud. Partisan 
gerrymandering should be ended. Public financing of elections would help reduce the influence of 
money in politics, until the Court’s atrocious campaign-finance decisions are overturned. 

Democratic-controlled states have already enacted many of these re forms. Republican 
states have not because Republicans understand that making voting easier would jeopardize their hold 
on power for good.^^'^ Were Democrats to take control of the national government, legislating such 
changes should be their top priority.If past voting patterns are a reliable indicator, no Republicans 
will support such legislation.Senator McConnell has declared democracy-entrenching legislation 
a Democratic power grab, an assault on federalism, and a violation of the First Amendment. He 
ridicules public financing of election campaigns as a “stimulus package for campaign consultants. 

Democrats today face anti-democratic structural impediments at every level of government. 
Democrats are disadvantaged in the competition for control of state legislatures and the House by 
gerrymandering and geographic clustering.Because Democrats tend to live in and around cities, 
more of their voters are packed into fewer districts, meaning their votes are “wasted,” regardless of 
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intentional gerrymandering.Republieans have eontrolled the Pennsylvania and Ohio senates 
without interruption for deeades, even while frequently failing to win majorities in statewide eleetions, 
beeause of elustering.^^^^ 


Clustering has grown mueh more extreme over time. In 1992, Bill Clinton won the popular 
vote in 1500 eounties, nearly half of those in the nation.^^^^ Baraek Obama won the popular vote in 
2012 in only 700 eounties, and Hillary Clinton in 2016 in only 500, while nonetheless winning the 
national popular vote by more than 2 pereentage points.Beeause of elustering and 
gerrymandering, Demoerats eould win 51 pereent of the national House vote in 2016, but only 46 
pereent of eongressional seats. 


Beeause the Ameriean political system is supposed to represent people, not physical space, as 
the Court confirmed in the reapportionment cases, a geographic districting system that systematically 
dilutes the political power of Democratic voters simply because of where they live is undemocratic. 
This flaw can be fixed without a constitutional amendment—most easily, through a system of multi¬ 
member districts with ranked-choice voting.Such a reform would also waste fewer votes, make 
elections more competitive, and incentivize politicians to appeal to the ideological middle. 

The U.S. Senate is one of the most malapportioned legislative bodies in the world.^^^^ 
According to the 2020 census estimate, California has sixty-eight times the population of Wyoming, 
yet both states have two senators.In 1964, the Court ruled that malapportionment of state 
legislatures violated the Equal Protection Clause, but indicated that the malapportionment of the 
Senate cannot be unconstitutional because it is mandated by the Constitution.^^^^ Indeed, this Senate 
malapportionment is constitutionally entrenched; it may not be altered without the consent of every 
state, which the smaller states will never give.^^^^ 


Because of the Senate’s malapportionment, sparsely populated states receive more federal- 
government money than their populations warrant,and they tend to secure more favorable 
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outcomes on issues that divide the nation along rural/urban lines, sueh as gun eontrol.^^^^ In addition, 
three Republiean Justiees—Thomas, Gorsueh, and Kavanaugh—would not have been eonfirmed by a 
Senate apportioned aeeording to population.Senate malapportionment has a disparate raeial 
impaet, given that persons of eolor tend to live in more populous, urbanized states. 


The Senate’s malapportionment also eonfers a massive politieal advantage on today’s 
Republiean Party.In 2012, while Obama defeated Romney by about 4 pereentage points in the 
national popular vote, Romney ran 6 points ahead in the nation’s twenty-five smallest states, whieh 
together have less than one-sixth of the population but ehoose half of all senators. In 2014, 
Demoerats won a majority of the votes east in all Senate eleetions, but Republieans seeured a majority 
of fifty-four to forty-six in the Senate. In 2016, Trump lost the national popular vote by more than 
two pereentage points but won the popular vote in thirty states. 


Moreover, re fleeting extreme politieal polarization and the nationalization of eleetions, 2016 
was the first eleetion sinee senators began to be direetly eleeted in 1914 in whieh every Senate raee 
was won by the eandidate from the same party that earried the state in that year’s presidential 
eontest.^^"^^ Barring a signifieant politieal shift, after another eleetion eyele or two, Demoerats may 
never again eontrol the Senate.By 2040, 70 pereent of Amerieans are projeeted to live in the 
fifteen most populous states.If sparsely populated states eontinue to vote mostly Republiean, then 
the 30 pereent of Amerieans’ pieking 70 pereent of the senators would virtually guarantee Republiean 
eontrol, whieh would be a legitimaey erisis of massive proportions.For example, sueh a Senate 
might never again eonfirm a Demoeratie President’s nominee to the Supreme Court.^^"^^ 
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If Democrats regain control of the Senate, they will obviously need to abolish the filibuster 
with regard to legislation. They already had to abolish it in 2013 for appointments to lower federal 
courts in the face of unprecedented Republican obstruction, leading Republicans to abolish it for 
Supreme Court nominations in 2017 (although Senator McConnell would almost surel have done this 
regardless of what Democrats had done earlier).With the filibuster in place. Republicans would 
almost certainly block any Democratic bills to entrench democracy.The principal argument 
against Democrats’ abolishing the filibuster is that eventually Republicans will regain control of the 
Senate and there will be no filibuster rule left to constrain them.^^^^ However, that argument is 
persuasive only if one assumes that Republicans will not abolish the filibuster as soon as doing so 
would be advantageous to them, regardless of what Democrats had previously done. Given the OOP’s 
recent history of asymmetric hardball. Democrats would be foolish to believe this.^^^"^ 

However, democratizing the Senate will require more than ending the filibuster. The 
malapportionment of the Senate dates from the Founding, when small states at the Philadelphia 
convention exacted equal representation in the Senate as their price for supporting the Constitution. 
They never had particularly good arguments for why one state with less than 10 percent of the 
population of another deserved equal voting power in the Senate.Probably their best argument 
was that the Constitution preserved some aspects of the old Confederacy, and that sovereign states 
bound together in a league should enjoy equal political power. 

Whether that argument carried any weight was debatable in 1787,^^^^ but it certainly did not 
survive the Civil War. An alternative argument, that people living in sparsely populated states must be 
protected against having their interests swamped in a legislative body apportioned according to 
population, is a strange form of minority-rights argument. Protecting racial and religious 
minorities from oppression can be reconciled with the principle of majority rule,^^^*’ but if persons 
living in rural areas deserve special minority protections, then it is not clear what is left of that 
principle. Perhaps majorities of the people ought not to have all of the political power but they must, 
in general, enjoy at last a majority of it. 

The Senate must be reformed to make it more democratic. If Democratic Senate candidates 
win millions of more votes across the country, then Democrats ought to control the Senate. Yet, 
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small states will not easily relinquish their unfair advantage, nor would Republiean state legislatures 
support a eonstitutional amendment to fairly reapportion the Senate. 


A fairer apportionment of the Senate ean be aeeomplished in either of two ways. The first 
formally eomplies with the Constitution but only solves the malapportionment problem indireetly, and 
the seeond violates the terms of the Constitution but addresses malapportionment direetly and fairly. 
First, onee Demoerats regain eontrol of the national government, they must ereate additional states, 
sueh as the Distriet of Columbia and Puerto Rieo.^^^^ The two main reasons these jurisdietions are not 
already states are partisanship and raeism.^^^^ 

In the seeond half of the nineteenth eentury, Republieans regularly ereated new states to 
expand their advantage in the Senate and the eleetoral eohege.^^^"^ Demoerats would be more justified 
to do the same today, beeause they would not simply be pursuing partisan advantage, but also seeking 
to undo the unfair disadvantage ereated by the Senate’s malapportionment.As an alternative or in 
addition, Demoerats eould divide a large state such as California into multiple states, so long as 
California agreed to doing so.^^^^ While adding senators from new states does not directly redress the 
Senate’s malapportionment, it would counter the current partisan effects of that malapportionment. 
Obviously, Republicans would strenuously oppose any such effort, and Democrats would need to 
abolish the filibuster to succeed. 

The second way to pursue a fairer Senate apportionment would be simply to ignore the 
constitutional provision mandating two senators for every state as a particularly egregious example of 
dead-hand control.The Senate could then be reapportioned through statute or perhaps a national 
referendum. Ignoring a clear constitutional provision would trouble many Americans, but the Court 
has done this itself more than once when societal consensus strongly backed the move, such as 
applying equal-protection principles to the federal government despite the Fourteenth Amendment’s 
plainly applying only to “state[s],” and applying the First Amendment to the executive and the 
judiciary, even though its reach is plainly limited to “Congress. 


2662 supra note X, at 49; Faris, supra note X, at 51, 67. 

2663 supra note X, at 52-53, 64-65. 

See Heather Cox Richardson, When Adding New States Helped the Republicans, The Atlantic 
(Sept. 19, 2019), https://www.theatlantic.eom/ideas/archive/2019/09/when-adding-new-states-helped- 
repubhcans/598243. 

See Tucker, supra note X, at 23. 

See Faris, supra note X, at 74; Tucker, supra note X, at 26-27. 

See Faris, supra note X, at 74-75. 

See Tucker, supra note X, at 26; see, e.g., Stephen Wolf, Voting Rights Roundup: Virginia 
Democrats Advance a Bundle of Voting Rights and Election Reforms, Daily Kos (Feb. 14, 2020), 
https://www.dailykos.com/stories/1919308. 

See Akhil Reed Amar, Philadelphia Revisited: Amending the Constitution Outside Article F, 55 U. 
Chi. L. Rev. 1043, 1044 (1988). 

David A. Strauss, Foreword: Does the Constitution Mean What It Says?, 129 Harv. L. Rev. 1, 3 
(2015). 



Moreover, there are other contexts in which most Americans would surely agree that anti¬ 
democratic rules entrenched against change by a previous generation should not constrain today’s 
majorities. In 1861, Congress passed, and the nation would probably have approved had the Civil War 
not intervened, a constitutional amendment to forever bar the national government from interfering 
with slavery in existing states.By its terms, this amendment would have been unamendable. 
Should a future generation have considered itself bound by such an amendment had it been enacted? 

If not, why treat the antidemocratic Senate differently? 

The electoral-college system also produces anti-democratic results today. Twice in the last 
five presidential elections, the candidate winning the national popular vote did not become 
president.Because Republicans benefitted both times from this constitutional quirk,^^^^ and indeed 
are systematically more likely to benefit from it under current political conditions,they will resist 
reform of the electoral-college system, even though two-thirds of Americans would prefer that 
presidents be elected by popular vote.^^^^ 

The electoral college was difficult to justify in 1787 and is impossible to convincingly defend 
today. The Framers in Philadephia were deeply divided over how the executive should be selected. 

For most of the convention, they provisionally allocated that power to Congress, much as the British 
Parliament selected the prime minister and most state legislatures selected govemors.^^^^ However, 
congressional selection of the president would undermine his ability to check Congress, which was 
one of the reasons they wanted a strong executive. 

One alternative to congressional selection was direct popular election, but three objections 
were raised to that method of presidential selection. First, the Framers simply did not believe the 
people were capable of performing so important a task.^^^^ As George Mason explained, allowing the 
people to choose the president would be like referring “a trial of colors to a blind man.”^^^° Second, 
southerners would never agree to that alternative, as their slaves would count for nothing, unlike the 
arrangement they had secured for apportioning the House, where slaves would count three-fifths of 
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free persons.Third, small states objected because they would count for little in a system of direct 
popular election. 

The electoral college was an unwieldy compromise. Direct popular election was avoided, as 
state legislatures were empowered to choose or allow voters to choose electors, who would then 
exercise independent judgment in choosing the president.Because apportionment of the electoral 
college reflected the total of a state’s representatives and senators, southern states would have their 
slaves counted, because slaves counted in apportioning the House,^^*"^ and small states would do better 
than under a strictly population-based apportionment, because every state had two senators. 

The electoral college quickly became outmoded. Jacksonian democracy forced almost all 
states to allow the people to directly choose presidential electors, and the party system, which the 
Framers had not anticipated, quickly ended the practice of presidential electors’ exercising 
independent judgment. Slavery was ended by the Civil War, and the Supreme Court has long 

mandated the principle of one person, one vote in most other electoral contexts. 

What is left of the Framers’ electoral-college design is malapportionment and winner-take-all 
rules in almost all the states, both of which can produce anti-majoritarian results. 

Malapportionment in the electoral college is less severe than in the Senate, but still impossible to 
justify. California has sixty-eight times the population of Wyoming, but only eighteen times as many 
presidential electors.The state winner-take-all rules generate random results that sometimes 
prevent the popular-vote winner from becoming president. Hillary Clinton won the popular vote by 
2.1 percent; in a sensible system, she would be president.Political analysts have shown that 
Trump could easily win in the electoral college in 2020 while losing the popular vote by as many as 
five million votes, simply because many swing states have disproportionately large white working- 
class populations, which are Trump’s base.^*’^° 
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The arguments made by Republicans in defense of the electoral college are unconvincing. It 
may be true that in a popular-vote contest, candidates will ignore smaller states, but today they ignore 
the largest states, which are mostly not competitive at the presidential level.To the argument that a 
“tie” requiring a recount, as in Florida in 2000, would be a disaster at the national level, the response is 
that the popular vote in a presidential election has never been that close, while the current electoral- 
college system has produced two disputed elections, in 1876 and 2000, and five presidents failing to 
secure even a plurality of the popular vote.^^^^ In addition, the electoral-college system wastes vast 
numbers of votes and reduces voter interest and turnout, because most states are not competitive at the 
presidential level. 

To be clear, the electoral-college system need not inevitably advantage Republicans. In 2004, 
George W. Bush won the popular vote by two points but nearly lost in the electoral college.Had 
that happened. Democrats aggrieved by the 2000 result and Republicans aggrieved by the result in 
2004 might have allied to amend an outmoded system for selecting the president. But that did not 
happen. Trump was elected president in 2016 while losing the popular vote, and Republicans enjoy a 
clear advantage in the electoral college at the present historical moment.Democrats have a strong 
case for its illegitimacy, but Republicans will reject any reform effort in the near future. 

Even were Democrats able to overcome all of the obstacles just described and take 
simultaneous control of Congress and the presidency, any democracy-entrenching legislation would 
still have to survive the scrutiny of Republican Justices who have repeatedly upheld Republican 
measures to degrade democracy and even concocted a few of their own. Moreover, some democracy¬ 
suppressing measures cannot be undone by legislation. A partisan gerrymander can be remedied by a 
fair redistricting, but to undo the damage done by the Court’s campaign-finance decisions requires 
either a constitutional amendment or a change in the Court’s composition.A constitutional 
amendment to alter an entrenching mechanism is almost impossible to enact; corporations and 
conservative billionaires would spend vast sums to block it, and Republicans in Congress and state 
legislatures would surely kill it. A crucial change in the Court’s composition was about to happen in 
2016, when Majority Leader McConnell intervened to steal a Supreme Court seat for the first time in 
American history. 

B. The Dilemma of Constitutional Hardball and the Inescapability of Court Reform 

One of the most vexing political conundrums is how to respond to norms violations by one’s 
adversaries. If Republicans suppress votes and cancel elections, how should Democrats respond when 
they assume power? To decline to play reciprocal hardball is to unilaterally disarm, which rarely 
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works out well for the disarming party.However, to respond with reeiprocal hardball seems likely 
to produce a vicious retaliatory cycle, which once led to a bloody American civil war.^^^^ Moreover, 
scholars of democratic decline have argued that reciprocal hardball can play into the hands of 
authoritarians by alienating moderates, unifying autocratic forces, and even providing a pretext for 
government crackdowns. 

This is a tough nut to crack. Many Democrats believe that trying to beat Republicans at their 
own game would be a mistake, both because measures such as suppressing the other side’s voters 
seem morally wrong and because Democrats are not likely to be good at this game.^’*’' The 
Democratic coalition is more ideologically and demographically diverse than the Republican coalition, 
which makes it more fractious.In addition, fewer Democrats have the authoritarian personality 
type that enables Republicans to deploy such tactics without alienating supporters.President 
Obama probably had no choice but to negotiate with congressional Republicans, even though they 
acted in bad faith, because much of his constituency demanded a show of bipartisanship.^™"^ 

In New Jersey and Virginia, Democrats who recently took control of the state government have 
declined to engage in reciprocal gerrymandering, partly because of resistance from “good 
government” factions within the party.Still, whatever the correct solution in general is to the 
conundrum of asymmetric hardball, entrenching democracy in America will probably require Supreme 
Court reform. 

The American system of separated powers creates multiple veto points that empower well- 
organized minorities, especially those seeking to block action. ^™^ Even if Democrats took 
simultaneous control of Congress and the presidency, they would confront a Republican Court 
majority that potentially could block every Democratic reform measure.As already noted, the 
Republican Court came within a whisker of invalidating health-care reform that Democrats had been 
trying to enact since the 1940s.^^°^ Democratic reform efforts—both those that bolster democracy and 
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those that ameliorate eeonomic inequality—eannot be left to turn on the Chief Justiee’s calculations as 
to which concessions are necessary to protect the Court’s stature and his own historical reputation. 


The Court is part of an interlocking system and cannot be excluded from a democracy- 
entrenching reform effort. To illustrate the point: In 2000, an electoral-college system presently 
stacked against Democrats, assisted by Republican Justices, produced a minority president, George W. 
Bush. He then appointed two more Republican Justices, Roberts and Alito, who quickly upheld 
stringent voter-identification laws that suppress enough Democratic votes to influence election 
outcomes in narrowly divided states, such as Wisconsin. Taking advantage of campaign-finance 
rulings by Republican Justices, conservative billionaires spent millions of dollars to elect a Republican 
legislature in the state, which massively gerrymandered legislative districts to prevent Democrats from 
taking control even when winning a majority of the popular vote. Republican Supreme Court Justices 
then concluded that partisan gerrymandering is a nonjusticiable political question. 

Wisconsin Republicans enacted a right-to-work law that undermined the political clout of labor 
unions and Democrats. Democratic legislatures do not enact such laws, but the Republican Justices 
essentially made them constitutionally mandatory with regard to public-sector labor unions. The 
Republican Wisconsin legislature, confronting a Democratic governor who did not have to overcome 
partisan gerrymandering to win office, blocked his effort to postpone an election in April, 2020, for a 
seat on the state supreme court. By confronting voters with the choice of facing possible death from 
COVID-19 or being disfranchised. Republicans hoped to reduce voter turnout, enhancing their 
prospect of retaining the court seat. That seat would probably determine the outcome of a lawsuit 
demanding that state courts order Democratic election officials to purge two hundred thousand 
registered voters, as the Republican Justices had ruled federal law permits. That purge would improve 
Trump’s chances of winning Wisconsin’s electoral votes in 2020, which he won by only a fraction of a 
percentage point in 2016, when black and youth turnout fell dramatically, partly because of the state’s 
restrictive voter-identification law. Wisconsin is the state most likely to determine the outcome of the 
2020 presidential election. 

The Republican-controlled state supreme court then blocked the Democratic governor’s effort 
to postpone the election without legislative support, and the Republican Supreme Court Justices 
overturned a federal district judge’s ruling to protect voters from being disfranchised by extending the 
deadline for receipt of absentee ballots, which the state had only recently mailed to voters. Republican 
legislators also investigated ways to exclude the Democratic governor from the post-2020 legislative 
redistricting, which could enable Republicans to maintain legislative control long after ceasing to win 
a majority of votes. Republican legislators are counting on the Republican state justices to overturn an 
old precedent requiring gubernatorial involvement in redistricting. 

This is probably not a conspiracy, just a system of interlocking parts. If the system requires 
reform, which it obviously does, none of the flawed pieces can be omitted from the reform effort. 

Republican Justices who could rule the ACA’s individual mandate beyond the reach of 
Congress’s commerce power, and block the Florida manual recount in 2000 under the Equal 
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Protection Clause, could conjure a constitutional argument against virtually any progressive policy that 
Democrats might enact. A wealth tax could be invalidated as a direct tax not apportioned among the 
states.Stricter gun-control legislation could be ruled invalid under the conservative Justices’ 
recently renovated understanding of the Second Amendment. Aggressive federal action on climate 
change, health care, or economic inequality would be vulnerable to attack by neo-Ayn Randian 
Justices who almost certainly disfavor the policies and have the full panoply of flexible constitutional 
arguments at their disposal to legally rationalize decisions invalidating such policies. 

Any Democratic democracy-entrenching legislation would be similarly vulnerable. Four of the 
five Republican Justices have already indicated that empowering impartial districting commissions to 
draw congressional-district lines may violate Article Fs requirement that state legislatures set 
regulations for the time, place, and manner of congressional elections.As the Court has already 
rejected constitutional challenges to partisan gerrymandering and photo voter-identification laws, the 
conservative Justices might rule that Congress lacks the power under Section 5 of the Fourteenth 
Amendment to curtail such practices in state elections.For the same reason, the Republican 
Justices might invalidate congressional measures to require states to permit same-day voter 
registration or a certain number of early-voting days in state elections. All campaign-finance 
restrictions would have to run the gauntlet of aggressive First Amendment review by Republican 
Justices, several of whom have indicated they are more inclined to broaden than to narrow 
constitutional restrictions on such measures. 

The Court’s size is not fixed by the Constitution. During the nineteenth century. Congress 
frequently altered the size of the Court, often in pursuit of partisan advantage.The last such 
change was made in 1869, when the Court was expanded from seven to nine, to enable Republican 
President Ulysses S. Grant to fill seats that had been removed so that Democratic President Andrew 
Johnson could not fill them.^^^^ Since then, an informal norm has developed against changing the 
Court’s size.^^^^ President Franklin D. Roosevelt challenged that norm, unsuccessfully, in 1937, after 
the Court had invalidated a dozen New Deal measures in eighteen months. 

Today, a law changing the Court’s size would almost certainly be constitutional, which is not 
quite the same thing as saying that Republican Justices would uphold it. The principal argument 
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against Democrats’ expanding the Court’s size should they secure the national political control 
necessary to do so is that Republicans would surely retaliate the moment they were in a position to do. 
There are three responses to that argument: Republicans were the first to pack the Court, in 2016; 
Republicans will pack the Court when they believe doing so is to their advantage, regardless of what 
Democrats do; if Democrats succeed at entrenching democracy, the Republican Party will have to 
reinvent itself to win elections, and the American political system may then be able to transcend tit- 
for-tat hardball, acknowledging that Republicans broke democracy and Democrats simply fixed it. 

The strongest argument for Democrats to expand the Court’s size when they have the 
opportunity to do so is that they would simply be “unpacking” the Court. In February, 2016, Justice 
Scalia died suddenly. Less than twenty-four hours later. Majority Leader McConnell announced that 
the Senate would refuse to hold confirmation hearings on whomever President Obama nominated to 
replace Scalia, because the winner of the November presidential election should make that choice. 

McConnell’s announcement was so norm-defying that many Democrats initially assumed he 
would eventually back down, and even some Republicans expressed skepticism of his strategy. 
However, threats of being primaried and targeted with millions of dollars in dark-money advertising 
quickly rallied all Republican senators behind McConnell.Even after Obama nominated Merrick 
Garland—one of the most ideologically moderate, well-qualified, and oldest plausible Democratic 
nominees for the Court—no Republican broke ranks.When Trump unexpectedly won the 
presidential election. Democrats’ opportunity to take control of the Court for the first time since the 
1960s had disappeared. 

Just before the election, three Republican senators, and by no means the most conservative 
ones, clarified that even if Clinton were to win the election, if Republicans maintained control of the 
Senate, they would seek to block any Court nomination she made for the entirety of her term in 
office.These statements gave the lie to McConnell’s pretext for blocking the Garland nomination. 
Republican hardball had escalated to a new level: A Democratic president might not be allowed to fill 
a Court vacancy with a Democratic Justice so long as Republicans controlled the Senate. 
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McConnell’s stratagem was unprecedented: the theft of a Supreme Court seat.^^^^ Even though 
Democrats have now won the popular vote in six of the last seven presidential elections, a combination 
of the vicissitudes of the electoral-college system, the ability of most Justices to time their retirements, 
and MeConnell’s Maehiavellian maneuver, has produced the most eonservative Supreme Court since 
the 1930s.^^^^ This is not how demoeraey is supposed to work. 

Six times in American history, a president has nominated a Justice who then received no 
confirmation hearing in the Senate. On three of those oeeasions, the president made the 
nomination as a lame duck after being defeated for reeleetion.^^^^ MeConnelTs rationale for blocking 
the Garland nomination makes sense in that context: A president just repudiated at the polls ought not 
to be making a lifetime Court appointment. 

The other three oeeasions all occurred in 1866 or before.Eaeh involved an “aeeidental” 
president—a vice president assuming power upon the president’s death in office.Two of the three 
involved presidents who had lost the confidence of the political party that had nominated them to be 
viee-president.^^^^ At the time the Senate bloeked the Court nominations of John Tyler and Andrew 
Johnson, these presidents were widely deemed traitors to the parties that had put them in offiee.^^^^ 
Senate refusals to confirm these nominees refleeted internal party disputes and thus entailed no 
subsequent risk of retaliatory escalation by the opposition party. These episodes are therefore 
weak precedents for McConnell’s ploy.^^^^ 

Moreover, several presidents have made Court nominations and had them confirmed by the 
Senate in the last year of their terms. As recently as 1988, a Democratic Senate had confirmed 
President Reagan’s nomination of Anthony Kennedy.Senator McConnell’s refusal to allow 
hearings on the Garland nomination was literally unprecedented, and his insistenee that it was not was 
rated “false” by Politifact.^^^^ In 2019, McConnell confirmed that his rationale was contrived, telling 
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a conservative audienee, mueh to its delight, that the Senate would eertainly eonhrm a Trump 
nomination to hh a Court vaeaney arising in 2020.^^^^ 

In essenee, what MeConneh aoeomplished was to shrink the size of the Court to eight for one 
year, then inerease it baek to nine after Trump beeame president. Twiee before in Ameriean history, 
sueh a ruse has been attempted. In 1801, a Federalist Congress and president, during a lame-duek 
session, passed a law to shrink the Court, at its next vaeaney, from six to hve, to prevent ineoming 
Demoeratie-Republiean president Thomas Jefferson from filling the first vaeaney to arise. 

Naturally, the Jeffersonians restored the Court’s size to six as soon as they assumed power.^^"^^ 
This was entirely justified, and even Federalists did not protest very mueh.^^"^^ Jeffersonians were able 
to undo the Federalists’ “paeking” of the Court only beeause Jefferson won the 1800 eleetion. Hillary 
Clinton was not so fortunate. That she lost the eleetion, however, does not make the theft of the Sealia 
seat any less wrong; it just neeessitates a different remedy. 

The other episode of Court shrinking followed by expansion was during the presideney of 
Andrew Johnson, a Tennessee War Demoerat plaeed on the 1864 tieket as a bipartisan gesture at a 
time when Lineoln’s reeleetion was in doubt.^^"^^ After Lineoln’s assassination, Johnson repudiated 
eongressional Reeonstruetion and advoeated the preservation of southern white supremaey.^^"^"^ Senate 
Republieans were not about to allow Johnson to appoint Justiees, so they shrank the Court, upon its 
next vaeaneies, from ten to seven.^^"^^ Onee Republiean Ulysses S. Grant beeame president in 1869, 
they restored the Court to nine Justiees. This was a elear instanee of Court paeking, but hardly a 
strong preeedent for MeConneh’s ploy, given that Obama was legitimately eleeted and not an enemy 
to the party that had put him in offiee. In any event, Reeonstruetion was 150 years ago and an era of 
unpreeedented turmoil. 

Most elements of Republiean hardball, sueh as voter suppression, ean be redressed by 
Demoerats’ winning eleetions and passing new statutes. But the theft of a Supreme Court seat eannot 
be undone in the same way. Justiees enjoy lifetime tenure; Justiee Gorsueh, Trump’s appointment to 
the Sealia seat, eannot be “repealed.” Demoerats ean seeure eontrol of the Court, to whieh Sealia’s 
death during Obama’s presideney entitled them, only by expanding the Court by two, giving them a 
six-to-five majority. 

The same solution may also be neeessary at the lower federal-eourt level. The parties have 
been fighting over judieial nominees to the federal appellate eourts sinee the 1980s,^^"^^ yet 


Klein, supra note #, at 200. 

Braver, supra note #, at 25. 

2741 Id. at 28. 

2742 Id. at 28-29. 

2743 See id. at 32-39. 

2744 See generally Eric McKitrick, Andrew Johnson and Reconstruction (1960). 

2745 Braver, supra note #, at 34. 

2747 HULSE, supra note #, at 75-76, 84; Mann & Ornstein, 92-94. 



McConnell’s decision to block every such nomination but two during the last two years of Obama’s 
presidency was historically unprecedented.As a result, when Trump became president in 2017, he 
had dozens of appellate-court vacancies to fill, and more than 100 federal-court vacancies 
altogether. 

To be clear, McConnell broke no clear constitutional rules by blocking Obama’s appellate- 
court nominees to preserve vacancies for a Republican president to fill; he simply played a different 
brand of hardball. Similarly, for Democrats, once in power, to respond by expanding the size of the 
federal judiciary to “unpack” it would clearly be constitutional. Whether or not reciprocal hardball is 
generally advisable, it is the only adequate remedy for Republican court packing. 

The second response to the argument that, if Democrats expand the size of the Court, 
Republicans will simply respond in kind once restored to power is that it relies on a mistaken 
assumption; that Republicans would not pack the Court the first time they perceive it as advantageous 
to do so regardless of what Democrats have done. That assumption is naive. 

Over the last three decades. Republicans have been playing most of the hardball. They already 
stole a Supreme Court seat and have packed the lower federal judiciary. In addition, the Federalist 
Society has called for Congress to double or triple the number of lower federal-court judges,and 
Republicans at the state level have already embarked upon Court-packing schemes. 

The third response to the objection that Democratic Court reform will simply incite a 
retaliatory spiral is that the successful entrenchment of democracy may spawn a new political epoch in 
which Republicans are no longer radical outliers, and hardball can be de-escalated.In such a 
world. Republicans might acknowledge that stealing the Garland seat was wrong and Democrats were 
entitled to control the Court at that moment. This may sound Panglossian, given recent Republican 
behavior, but a few electoral cycles of defeat can force a political party to reevaluate and better align 
its policies with majority opinion. 

To be sure, there is no denying that autocrats use Court packing to undermine judicial 
independence.This should make one wary, but is not a dispositive argument against Democratic 
Court reform. President Roosevelt tried to increase the Court’s size in 1937, but that did not make him 
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an autocrat, even though his opponents liked to portray him as one.^^^^ Roosevelt did not delegitimize 
elections, denounce the press as the enemy of the people, suppress Republican votes, or assault truth 
and transparency in government. Moreover, today’s Democrats have a stronger argument to expand 
the Court than Roosevelt did. He was unhappy with the Court’s invalidation of numerous New Deal 
measures, but Republicans had not stolen a Court seat from him. 

Whether or not Democrats expand the Court’s size may matter less than that they credibly 
threaten to do so. Roosevelt’s Court-packing proposal failed ignominiously in the Senate, but it 
accomplished its principal goal of convincing swing Justices to begin upholding economie regulation 
from eonstitutional challenge.In the spring of 1937, the Court in rapid succession upheld a state 
minimum wage law,^^^* the NLRA,^^^^ and the Social Security Act.^^^° Constitutional historians have 
disagreed about whether and to what extent there was a “switch in time that saved nine,” but the 
bottom line is that Roosevelt won the war even though he lost the battle over Court expansion.^^^' 

As already noted, in the ACA and census cases. Chief Justice Roberts apparently changed his 
mind at the last moment, voted against ideological conviction, and handed the liberals two important 
victories.This past term he seems to have done the same thing three more times, but without the 
last-minute ehange of heart: the DACA case,^^^^ the Louisiana abortion case,^^^"^ and the Title VII 
cases. Perhaps the Chief was just playing the part of the proverbial umpire calling balls and 
strikes, but the smart money is betting that his concern for the Court’s legitimaey and his own 
historical reputation were the determinative factors. Democrats should not settle for a world in which 
the success of their demoeracy-entrenehing and other reform efforts depend on the Chiefs calculations 
as to how much conservative policy-making the Court can get away with, but at least this would be a 
start. 

C. Collateral Benefits of Fixing Democraey 
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Fixing democracy is not only desirable for its own sake, but also because it is probably 
necessary for ameliorating unsustainable levels of economic inequality. The neo-Ayn Randians 
have played an outsized role in producing our current democratic dysfunction; They care more about 
protecting their recent economic gains than about democracy.This makes them implausible agents 
of democratic reform. Fixing democracy requires reducing their disproportionate political power. A 
more democratic political system will likely produce a more equal economic system, which in turn 
will support greater democracy—a virtuous circle. 

Fixing democracy would enable many reforms that are supported by popular majorities and 
blocked only by Republicans serving a neo-Ayn Randian agenda. A more responsive democracy 
would have more gun control, lower health-care costs, more educational spending, and sensible 
immigration reform.Such policies would help working-class Americans and reduce the racial and 
religious resentment that demagogues exploit to win political victories for neo-Ayn Randian economic 
policies. 

Without such economic reforms, democracy may not survive long in any event. As the 
Founders understood, extreme economic inequality is probably inconsistent with the conditions 
required for democracy to survive.Even in a more rational campaign-finance regime than our 
own, economic inequalities will inevitably seep into the political arena, where the affluent will use 
their clout to secure policies further enriching them.^^^^ We are trapped in a downward spiral in which 
growing economic inequality erodes democracy, leading to the enactment of more policies that further 
exacerbate economic inequalities, which then further erode democracy.To break the spiral, 
democratic reform logically must come first. 

Part V: Conclusion: How Will the Story End? 

To write an article about the degradation of American democracy that is scheduled to be 
published almost precisely on Election Day, 2020, is an interesting and intimidating experience; The 
story will look a lot different depending on whether or not Trump wins reelection. If he loses, 
especially by a lot, some critics will attribute this article to the author’s “Trump derangement 
syndrome” and argue that Trump’s defeat demonstrates that American democracy requires no 
significant reform. 
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That would be a mistake. Trump is largely a symptom of much deeper problems. That he 
was ever in a position to be elected president reveals how badly broken the American political system 
has become. 

In addition, whether Trump wins reelection will largely depend on the same sort of fortuitous 
events that enabled him to become president in the first place. All historians must confront one 
enormous obstacle in capturing the contingency of past events: They and their readers know how the 
story turned out. Of course, Federalists would win the battle for ratification of the Constitution.^^^^ 

Of course, the North would win the Civil War.^^**’ Except, it turns out, the outcomes of these events 
were deeply contingent, and knowing how the story ended is a hindrance, not a help, to writing good 
history. So while the election’s outcome may make some of this article’s conclusions appear foolish, 
not knowing the outcome is useful because it highlights its contingency. Whether or not Trump wins, 
the fact that he could do so demonstrates how fragile American democracy has become. 

A. Two Accounts 

1. Reasons for Pessimism 

Plenty of reasons exist to be pessimistic about the future of American democracy. Polls show 
that younger Americans care less about democracy than their elders.Moreover, while younger 
Americans are increasingly tolerant of racial, religious, and ethnic diversity, the world has little 
experience of democracy thriving in such a diverse nation. For most of its history, America was a 
white Christian nation. The last fifty years, in which national demographics have changed with 
extraordinary rapidity, are the same years in which American democracy has become dysfunctional. 
Making democracy work in such a heterogenous nation will be an enormous challenge. 

Even worse, after expending great and fruitless effort in pursuit of economic and political 
reform, many Americans might eventually give up in despair. As already noted, this is precisely what 
neo-Ayn Randian politicians such as Gingrich and McConnell have hoped to accomplish—inducing 
Americans to sour on government as a force for good.^^*"^ Eow-voter turnout and voter inability to 
identify and punish those responsible for democratic dysfunction resulted in Republicans’ being 
rewarded for their unprecedented obstructionism in the off-year elections of 1994, 2010, and 2014.^^^^ 
Americans need to pay more attention to politics, but the few genuine swing voters remaining today 
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are mostly low-information voters.If they simply blame both parties, or the party eontrolling the 
presideney, for government’s failure to enact popular policies, then Republicans will pay no price for 
their ideological extremism and contempt for democracy. 

Another reason for pessimism is how quickly and substantially entrenched norms of 
democracy have unraveled during Trump’s first administration. Institutions and actors defending 
democratic norms during Trump’s first year in office have been significantly compromised or removed 
entirely by the fourth year, even as the President’s transgressions have grown more brazen.^^^^ Would 
anyone have believed in 2017 that Trump could purge the FBI’s leadership, massively obstruct the 
Russia investigation, put lackeys in charge at the Justice Department and the intelligence agencies, fire 
inspectors general, pressure a foreign leader to dig up dirt on his political opponent, and cozy up to 
foreign autocrats, while the Republican Party has been, for the most part, silently complicit? 

Even more alarming, most Americans seem not to recognize the severity of the threat. Firing 
an inspector general is a lot less salient than throwing a New York Times reporter in jail, much the 
same way as a Republican purge of the voter rolls attracts less attention than Alabama troopers’ 
busting John Lewis’s skull on the Edmund Pettus Bridge. In addition, the transgressions of Trump and 
Republicans are sequential and cumulative; there is no singular moment at which the nation ceases to 
be a democracy.This is the metaphor of the frog’s slowly boiling to death, and most Americans 
seem to be suffering a similar fate. 

Even many Democratic politicians, who should know better, evince little awareness of how 
severe the threat to democracy has become. During the presidential primaries, Joe Biden regularly 
suggested that once Trump was out of office. Republicans would suddenly become reasonable 
again. Did Biden somehow miss the eight years of his own vice-presidency? Some Democratic 
senators have been unwilling to commit even to abolishing the filibuster, much less to make essential 
democratic changes in the Senate’s membership or apportionment formula.^^^' The idea of Court 
expansion still sounds radical to most Democrats. 


See supra_. 

Cf. Mann & Ornstein, 196; supra _ 

See generally Steven Levitsky and Daniel Ziblatt: Revisiting “How Democracies Die, ” Chris 
Riback’s Conversations (Feb. 17, 2020), https://politicalwire.podbean.com/e/steven-levitskv-and- 
daniel-ziblatt-revisiting-how-democracies-die/ . 

Huq & Ginsburg, supra note #, at 166. 

2790 Matthew Yglesias, Republicans ’ smear campaign against Joe Biden is devastating to his theory of 
politics. Vox (Nov. 8, 2019), https://www.vox.eom/2019/l 1/8/20953290/biden-repubhcans-epiphanv- 
impeachment 

Alexander Bolton, Filibuster Reform Gains Steam with Democrats, The Hill, June 29, 2020. 

2792 Democrats stand: Would you support adding justices to ‘pack’ the Supreme Court?, Wash. 

Post (Apr. 1, 2020), https://www.washingtonpost.eom/graphics/politics/policv-2020/voting- 
changes/supreme-court-packing/ 









Finally, it is extremely diffieult to reform a dysfunetional politieal system that benefits one of 
the major parties, which is powerful enough to block most changes.Republicans will not suddenly 
become altruistic about political power and agree to amend the Constitution to reapportion the Senate, 
directly elect the president, and reform campaign finance, nor will they concede that they 
illegitimately packed the Court and Democrats have earned the right to control it at the present 
moment. 

Fixing America’s dysfunctional politics will require huge changes in the Republican Party, 
which will happen only in the face of major electoral setbacks, which the system is rigged against. 
Moreover, some parts of the system may be all but impossible to fix; In a nation with a strong 
commitment to freedom of speech, which is a good thing, the “Fox News effect” is here to stay.^^^^ 

2. Reasons for Optimism 

There are also reasons to be optimistic about the future of American democracy, which is much 
more consolidated than is democracy in Poland or Hungary, and thus less susceptible to authoritarian 
reversion.Even after nearly four years of Trump’s presidency, he probably still cannot get away 
with imprisoning Washington journalists, critical law professors, or political rivals such as 
Clinton or Biden. While Trump’s critics are justifiably concerned that he might refuse to concede the 
legitimacy of a narrow election defeat,imagining his simply canceling the 2020 election seems 
farfetched. 

One precondition for democratic reform is that enough Americans recognize the political 
system is broken.The success enjoyed by anti-establishment candidates, such as Trump and 
Sanders, suggests that vast numbers of Americans recognize that both their political and economic 
systems require dramatic reform, not incremental change.While many of their diagnoses and 
reform proposals fundamentally differ, 80 percent of Americans, across party lines, agree that Citizens 
United should be overturned and the influence of money on politics reduced. Yet change is 
difficult in a system stacked against it. 

Another reason for optimism is that Americans have been here before—and survived.In 
the 1790s, Federalists and Jeffersonians feared and hated one another.^^®^ The period from the 1870s 
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to the 1910s was one of deeply partisan polities and mass disfranehisement.^^®^ It was also the first 
Gilded Age, an era of rampant eeonomie inequality, whieh eventually produeed a baeklash against 
concentrated wealth, political corruption, and unaccountable power. Progressive-era reformers 
secured women’s suffrage, direct election of senators, the initiative and referendum, and antitrust laws. 
Later, New Dealers secured Social Security, the empowerment of organized labor, fair-labor 
standards, and banking and securities-law reforms. 

In addition, many previous social-reform movements—including abolitionism, women’s 
suffrage, and the civil rights movement—faced formidable obstacles to change, including the threat 
and reality of physical violence.These earlier movements also initially enjoyed less popular 
support than today’s pro-democracy movement. 

Another reason for optimism is that American politics often moves like a pendulum. Trump 
probably would not be president today were it not for the increase in racial resentment ignited by the 
nation’s first African American president.Yet Trump’s presidency has generated a massive 
counterbacklash among constituencies that increasingly despise the president and what he stands for— 
persons of color, women, the college-educated, and young people. Millions of Americans have 
been stunned to watch Trump and his Republican enablers assault one democratic norm after another, 
and have responded by organizing extraordinary political resistance, which produced a huge 
Democratic victory in the 2018 mid-term elections. A similar cycle of backlash and counterbacklash 
produced the landmark civil rights legislation of the 1960s, and a hundred years earlier, emancipation, 
a measure of civil equality for African Americans, and black suffrage. 

Another reason for optimism is Trump’s approval rating, which has never topped 50 percent— 
unprecedented for an American president—and has hovered between 40 and 45 percent for most of his 
term.^^'° Most successful authoritarian leaders, such as Orban, Erdogan, or Modi, are much more 
popular than Trump. 

Trump’s approval rating among young people is much lower still, a reason to be optimistic 
about the future. According to one 2019 poll, only 27 percent of persons aged eighteen to twenty-nine 
approved of Trump’s job performance, and their view of the Republican Party was not much better.^^^^ 
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A younger, more diverse, more tolerant, more secular generation of voters is on the verge of acquiring 
political power, if apathy and Republican vote suppression can be overcome.This is the “coalition 
of the ascendant” that twice elected Obama president and may soon entrench democracy and produce a 
brighter American future. 

California’s experience confirms the plausibility of this optimistic scenario.In the early 
1990s, California Republicans invested in an anti-immigrant strategy to ward off unfavorable 
demographic trends.Proposition 187, promoted by Republican Governor Pete Wilson as he sought 
reelection in 1994, barred undocumented immigrants from public services.Although the 
Proposition was obviously unconstitutional under a recent Court decision,^*'^ Wilson and California 
Republicans nonetheless put it on the ballot to bolster turnout from anti-immigrant voters. 

The strategy worked, in the short term, and has virtually destroyed the California Republican 
Party in the longer term. Voters enacted Proposition 187, and courts quickly enjoined it.^^^® The 
state’s rapid demographic change continued, and Republicans paid an enormous price for their 
xenophobia and racism. Today, Democrats control 45 of the state’s 53 House seats, both Senate seats, 
legislative supermajorities, and the govemorship.^^^' Latinos are 38 percent of California’s population 
and 19 percent of its state legislators. The legislature regularly supports immigrant-friendly 
policies, such as providing undocumented immigrants with in-state college tuition and access to 
drivers’ licenses.Similar demographic change across the nation might produce similar political 
effects, rejuvenating American democracy and forcing Republicans to relinquish their racial and 
religious resentment, homophobia, sexism, neo-Ayn Randism, climate-change denialism, and hostility 
to democracy. 

The United States is probably more similar to California than to Hungary or Poland, neither of 
which has many immigrants but both of which have partially embraced right-wing authoritarianism 
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fueled by anti-immigration sentiment. Nationhood in Europe has historieally been eoneeived in terms 
of ethnieity, geography, eommon eulture, eornmon language, and shared history.Europeans do not 
tend to regard themselves as ehildren of immigrants, or to value raeial and ethnie diversity, in the way 
that most Amerieans do.^*^^ Despite the best efforts to the eontrary of Trump and his white-nationalist 
immigration advisor Stephen Miller, majorities of Amerieans eontinue to hold favorable views of 
immigration. 

One final reason for optimism is that a pro-demoeratic agenda might be easier to mobilize a 
broad range of interest groups around than an identity-based movement, sueh as eivil rights, gay 
rights, or Black Eives Matter. As noted, money in politics and other structural democratic deficits in 
the American political system block reform across a wide array of issues—such as gun control, health¬ 
care reform, and environmental legislation—on which majority support exists.If supporters of 
these individual reforms could unite in pursuit of democratic reforms that would facilitate realization 
of their separate agendas, the movement might become unstoppable. 

When conditions are favorable, big change can happen suddenly. In 1858, the Chicago 
Tribune predicted that nobody then alive would live to see the end of slavery in the United States, 
which came just seven years later.^^^^ In the late 1930s, many African American leaders doubted that 
their grandchildren would live to see the end of American racial segregation, but Brown was decided 
about fifteen years later. As George Orwell once explained, “Whoever is winning at the moment 
will always seem to be invincible”—^until they cease to be. Serious democratic reform could be just 
around the corner. 

B. Contingency 

How this story ends may depend, to an uncomfortable degree, on dumb luck. Because 
American voters are so polarized and narrowly divided, highly contingent short-term factors can shift 
election outcomes, with enormous effects on public policy (not to mention world history). 

Trump’s victory in 2016 was so narrow that he almost certainly would not be president today were it 
not for Russian interference, Comey interference, and Michael Cohen’s arranging hush-money 
payments to Stormy Daniels about a week before the election. 
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But, of course, contingency giveth and contingency taketh away. In February, 2020, Trump 
appeared likely to win reelection, mostly on the basis of a strong economy and stock market. Then the 
coronavirus hit, more than a hundred and fifty thousand Americans died (as of the end of July), tens of 
millions lost their jobs in a few weeks, and Trump’s response was catastrophic.Then a white 
Minneapolis police officer murdered a black man, George Floyd; the nation erupted in racial protest; 
and Trump’s response was racist, authoritarian, and appalling to most Americans. Trump became 
president in 2016 through fortuity, and if he loses in 2020, it will be at least as much because of 
fortuity as because Americans repudiated his authoritarianism and Republican complicity. 

There is another way in which Trump’s fate is uncomfortably contingent. Support for Trump 
and opposition to him are highly correlated with certain demographic factors. People of color strongly 
oppose him, while white Christian evangelicals overwhelmingly support him.^^^^ Less well-educated 
white males tend to strongly favor Trump, while urban dwellers, well-educated women, and secular 
Americans thoroughly repudiate him.^^^^ 

As two prominent comparative-government scholars have observed, if America were like West 
Virginia, which Trump won by 42 percentage points, his reelection would be virtually certain. 
However, if America were instead like Massachusetts, which Trump lost by 27 points, he never would 
have gotten near the presidency. Because the nation is a blend of the two, no outcome is 
predetermined; Trump could easily win or lose, as could the Republican Party continue to hold onto 
power, despite its unpopular neo-Ayn Randian agenda and its increasingly anti-democratic bent. It is 
more than a little disconcerting that the fate of American democracy depends less on the citizenry’s 
chosen commitment to it, and more on the fact that Americans are a little better educated, urban, 
racially and ethnically diverse, and secular than Poles or Hungarians. 

Finally, if American democracy survives the Trump presidency intact, it will be mostly 
because Trump has been such an ineffective, self-defeating autocrat.^*^^ For example, if Trump had 
responded to the coronavirus pandemic with reasonable policies and competent leadership, he might 
have garnered widespread praise and heightened approval ratings, as so many governors have 
done.^^"^° Yet Trump seems incapable of thinking beyond the immediate moment, taking 
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responsibility, telling the truth, respecting science, demonstrating empathy, and suppressing any 
absurd idea that comes into his head (such as swallowing bleach as a possible protection against 
COVID-19). Trump’s incompetence and malevolence is more likely to cost him reelection than will 
his contempt for democracy. Plenty of younger Republican politicians with equally autocratic 
instincts but a lot more intelligence, discipline, and political skill are waiting in the wings and taking 
notes.^*"^' 


Levitsky & Ziblatt, supra note #, at 207 (noting that the threat to democracy will outlast 
Trump). 



